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JUVENILE JUSTICE ACCOUNTABILITY AND 
IMPROVEMENT ACT OF 2007 


THURSDAY, SEPTEMBER 11, 2008 

House of Representatives, 

Subcommittee on Crime, Terrorism, 

AND Homeland Security 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 2:14 p.m., in room 
2237, Rayburn House Office Building, the Honorable Robert C. 
“Bobby” Scott (Chairman of the Subcommittee) presiding. 

Present: Representatives Scott, Conyers, Waters, Johnson, 
Gohmert and Coble. 

Staff Present: Bobby Vassar, Subcommittee Chief Counsel; 
Ameer Gopalani, Majority Counsel; Jesselyn McCurdy, Majority 
Counsel; Mario Dispenza, Fellow, BATFE Detailee; Veronica 
Eligan, Majority Professional Staff Member; Caroline Lynch, Mi- 
nority Counsel; Kimani Little, Minority Counsel; and Kelsey 
Whitlock, Minority Staff Assistant. 

Mr. Scott. The Subcommittee will now come to order. 

I am pleased to welcome you today to the hearing before the Sub- 
committee on Crime, Terrorism, and Homeland Security on H.R. 
4300, the “Juvenile Justice Accountability and Improvement Act of 
2007.” 

The United States is the only country on Earth that sentences 
its children to die in prison. The only country. We now have over 
2,400 persons in prison serving sentences for life without parole for 
crimes they committed as adults. We are adamant that children 
are not mature enough to vote, to join the military, to smoke or 
drink, to enter into contracts, or to serve on juries; however, when 
it comes to being responsible for crimes, children can be and are 
sentenced to the harshest adult sentences short of death, life with- 
out parole. Sixteen percent of those serving juvenile life without 
parole sentences were between the ages of 13 and 16 at the time 
of the offense; 73 of them were only 13 or 14 years old at the time 
of the offense. The majority of these teenagers, it was their first 
conviction ever. Some of them were not the one that pulled the 
trigger; instead, they aided or abetted someone else, often older, 
who was the principal actor. Ironically, it is estimated that in 56 
percent of the cases with adult codefendants, the adult actually re- 
ceived a lower sentence than the youth. 

Many of these youth offenders share tragic stories of years of 
childhood abuse and neglect before their offense. Bryan Stevenson, 
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with the Equal Justice Initiative, will tell you about Ashley, who 
was abandoned by her mother at a crack house when she was in 
diapers, assaulted by her father so badly that she ended up in a 
hospital, and sexually assaulted at the age of 11 by her stepfather. 
At 14, she tried to escape the violence with an older boyfriend who 
shot and killed her grandfather and aunt. Because of Alabama’s 
mandatory sentencing law, she is now serving a sentence of life 
without parole. 

Other stories are equally tragic. Despite these horrific stories, 
there is hope that these youth offenders can rise above their pasts 
and their crimes and live productive lives. 

Teenagers act differently from adults because they are different. 
Through well-established scientific studies, we know that the fron- 
tal lobes of their brains, which are critical to controlling impulsive 
behavior and making good choices, are not fully developed. This 
will change as they become adults. 

Now, it was recognized by the Supreme Court in Roper v. Sim- 
mons the character of teenagers is not well formed, so they are not 
only vulnerable to maladjusted impulse behaviors, but are recep- 
tive to education, treatment, and rehabilitation. At the time of sen- 
tencing, it is too early to predict that there is no hope for a juve- 
nile, and we should not at that stage throw away the key forever. 

Life without parole sentences also disproportionately impact ra- 
cial and ethnic minorities. A study in California revealed that Afri- 
can American youth arrested for murder are almost six times more 
likely to receive a life without parole sentence than White youth ar- 
rested for murder. 

H.R. 4300 is a straightforward bill. It does not mandate the re- 
lease of any juvenile. It merely requires States to provide all juve- 
niles with a meaningful opportunity for parole at least once in the 
first 15 years of incarceration, and once every 3 years thereafter. 
If the States choose not to, they risk losing some of their Federal 
funding. 

The bill also requires the Federal judicial system to similarly 
provide a meaningful opportunity for parole for juveniles. There are 
35 individuals serving life without parole sentences that they re- 
ceived in the Federal system for crimes committed when they were 
juveniles. 

Finally, H.R. 4300 provides grant money to improve the quality 
of legal representation provided to juveniles charged with or con- 
victed of life without parole sentences. 

I hope that my colleagues will support the bill, and now would 
be pleased to recognize the Ranking Member of the Subcommittee 
Judge Gohmert. 

[The bill, H.R. 4300 follows:] 
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110th congress 

1st Session 


H. R. 4300 


To esiahlish a meaninglul opporl. unity for ]>arole for each child orierider 
sentenced to life in prison, and for other purposes. 


IN THE HOUSE OE liEEEESENTATTVES 
December 6, 2007 

Mr. Scott of Virginia (for himself and Mr. Conters) introduced the 
following' bill; wliicb was referred to the Cornuiittee on the Judiciary 


A BILL 

To establish a nieaiiiiig'ful opportunity for parole for each 
child offender sentenced to life in prison, and for other 
purposes. 

1 Be it enacted by the Senate and Hr/use of Representa- 

2 lives of (he United Stales of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the “'Juvenile Justice Ae- 

5 countability and Improvement Act of 2007’b 

6 SEC. 2. FINDINGS. 

7 Congress finds the following: 

8 (1) Historically, courts in the United States 

9 
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have recognized the undeniable differences between 
adult and youth offenders. 
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1 (2) In fact, wliih; writing for the majority in 

2 Roper V. Simmons (125 S. Ct. 118!3), a recent Sii- 

3 preme Couit decision abolishing use of the death 

4 penalty for juveniles. Justice Kennedy declared such 

5 differences to be “marked and well understood.” 

6 (3) Notwithstanding such edicts, many youth 

7 are being sentenced in a manner that has typically 

8 been reserwed for adults. These sentences include a 

9 term of imprisonment of life without the possibility 

10 of parole. 

1 1 (4) The decision to senteni'c youthful offenders 

12 to life without parole is an issue of growing national 

13 concern. 

14 (5) WliOe only about a dozen youth are serving 

15 such sentences in the rest of the world, research In- 

16 dicates that there are at least 2,225 youth offenders 

17 seining life without parole in the United States. 

18 (6) The estimated rate at w'hich the sentence is 

19 imposed on children nationwide remains at least 

20 tlii-ee times highei- today than it was fifteen years 

21 ago. 

22 (7) The majority^ of youth sentenced to life 

23 without parole are first-time offenders. 

24 (8) Sixteen percent of these individuals were fif- 

25 teen or ymunger when they committed their crimes. 


•HR 4.100 IH 
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1 (9) D(!njdng su(‘h indhddTiiils the possibility of 

2 a mcariingful opportunity for parole is both cruel 

3 and unwdse. It sends a message to our youth that 

4 they are beyoiid i'ehabilitatiou. It also demonstrates 

5 a complete lack of confidence in the ability of our 

6 penal institutions to accomplish one of their main 

7 goals and responsibilities. 

8 SEC. 3. ESTABLISHING A MEANINGFUL OPPORTUNITY FOR 

9 PAROLE FOR CHILD OFFENDERS. 

10 ( a) In General. — For each fiscal year after the ex- 

11 piration of the period specified in subsection (d)(1), each 

12 State shall have in effect laws and policies under which 

13 each child offender who is under a life sentence receives, 

14 not less than on(-e during the first 15 years of in(*a,r(*er- 

15 ation, and not less than once everj^ 3 years of incarceration 

16 thereafter, a meaningful opportunity for parole. Not later 

17 than one year after the date of the enaifment of tliis Act, 

18 the Attorney General shall issue guidelines and regulations 

19 to inteiyiret and implement tliis section. This pimdsion 

20 shall in no way be construed to iimit the access of chiid 

21 offenders to other programs and appeals which they were 

22 rightly due prior to the passage of this Act. 

23 (h) Definition. — In this section, the temi “child of- 

24 fender who is under a life sentence” means an indiridual 

25 who — 


•HR 4.100 IH 
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1 (1) is (‘oiTvicied of an offense (committed before 

2 the iridividuai attained the afro of 18; and 

3 (2) is sentenced to a term of natural life, or the 

4 functional equivalent in yeai's, for that offense. 

5 (e) Appt.tCABTTJTY. — 'I' his section applies to an indi- 

6 vddual who is sentenced on or after the date of the enact- 

7 merit of this Act as well as to an individual \^'ho had al- 

8 ready been sentenced as of the date of the enactment of 

9 this Act. 

10 ( d) Compliance and Consequences. — 

11 (1) Compliance date. — Each State shall have 

12 not more than 3 years from the date of enactment 

1 3 of this Act to be in compliance with this section, ex- 

14 cept that the Attorney General may grant a 2-year 

15 extension to a State that is making a good faith ef- 

16 ford to comply wdth this section. 

17 (2) CONSEQITENCE OF NONCOAIPI JA NCR. — For 

18 any fiscal year after the expiration of the period 

19 specified in paragraph (1), a State that fails to be 

20 in compliance with this section shall not receive 10 

21 percent of the funds that would otherwise be allo- 

22 cated for that fiscal year to that State under sub- 

23 paid 1 of part E of title I of the Omnibus Crime 

24 Control and Safe Streets Act of 1968 (42 LI.S.C. 

25 3750 et seq.), whether characterized as the Edward 


•HR 4.'r00 IH 
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1 Byi’iK! Memorial State; and Lexial Law Enfoixeenient 

2 Assistance Programs, the Local (lovcTTiTnent Law 

3 Enforcement Block Grants program, the Edward 

4 Byrne Memorial Justice Assistance Grant Program, 

5 or otherwise. 

6 (3) Reallocation. — ^Aniounts not allocated 

7 under a program referred to in paragraph (2) to a 

8 State for failure to be in compliance with this sec- 

9 tion shall be reallocated under that program to 

10 States that have not failed to be in compliance with 

1 1 this section. 

12 SEC. 4. ESTABLISHING A PARALLEL SYSTEM FOR CHILD 

13 OFFENDERS SERVING LIFE SENTENCES AT 

14 THE FEDERAL LEVEL. 

15 In addition to anj^ other method of early release that 

16 may applyy the Attorneys General shall establish and imple- 

17 nient a system of early’ release for eadi Giild offender who 

18 is under a life sentence (as defined in section 3) in a Eed- 

19 eral facility. The sy^stem shall conform as nearly as prac- 

20 ticable to the laws and policies required of a State under 

21 section 3. 


•HR 4.'!00 IH 
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1 SEC. 5. GRANT PROGRAM TO IMPROVE LEGAL REPRESEN- 

2 TATION OF CHILDREN FACING LIFE IN PRIS- 

3 ON. 

4 (a) In General. — The Attorney General shall award 

5 grants to States for the pni-pose of iniproring the quality 

6 of legal representation previded to child defendants 

7 charged with an offense which could potentially subject 

8 them to the sentence of life in pi-ison. 

9 (h) Defined Term. — In this section, the term “legal 

10 representation” means legal (‘ounsel and investigative, ex- 

1 1 pert, and other seiAuces necessary for competent represen- 

12 tation. 

13 (('-) Use op Funds. — Grants awarded under suh- 

14 section (a) shall be used to establish, implement, or im- 

15 prove a system for providing competent legal representa- 

16 tion to — 

17 (1) indraduals charged with committing, before 

18 the individual attained the age of 18, an offense sub- 

1 9 ject to life imprisonment; and 

20 (2) individuiils eonv’ieted of, and sentenced to 

21 life for, committing such an offense who seek appel- 

22 late or collateral relief, including review in the Su- 

23 preme Court of the United States. 


•HR 4.'!00 IH 
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1 (d) Atithoeization of iVppE()PRL4.TiONS.— There 

2 arc authorized to be appropriated to carrv^ out this section 

3 such sums as may be necessary. 

O 
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Mr. Gohmert. Thank you, Chairman Scott. And I would ask 
unanimous consent to submit an opening statement in writing. I 
need to do some more work on it. If that might be allowed 

Mr. Scott. Without objection. 

Mr. Gohmert [continuing]. Within 5 days. 

But I would like to say in my capacity as a former judge, you 
know, I have wrestled with these issues of sentencing in a very 
personal way. And though I know that sometimes we here in 
Washington think that we have far greater knowledge and wisdom 
than anyone in any of the State governments, whereas when you 
reflect on it, perhaps the fact that they are working in the State 
and local government rather than being here may be evidence that 
they are more wise. 

But it is an ongoing struggle. Do we usurp the State authority 
and substitute our judgment for those States? I don’t think the 
Constitution provides for that. When it comes to juvenile justice, 
having seen families destroyed, lives destroyed, and I mean lit- 
erally, people killed because someone was not tough enough with 
a juvenile who had already demonstrated that they were a dan- 
gerous threat to others around them, I know it is — I hesitate to 
interject the judgment of Washington for somebody on the scene lo- 
cally. 

And I realize that there is some wisdom in saying the parole 
board should have more often reviews, and I appreciate that, but 
my thing is I am struggling with the bill not because things in it 
may not be a good idea, but it is the Federal Government telling 
the State government what they can or can’t do in their own con- 
stitutionally reserved cases. 

So I look forward to the testimony here, hearing from you, and 
yield back the balance of my time. 

Mr. Scott. Thank you. 

Without objection, all Members may include opening statements 
in the record at this point. 

We have a distinguished panel of witnesses with us today to dis- 
cuss the legislation. Our first witness will be Bryan Stevenson, who 
is the executive director of the Equal Justice Initiative in Mont- 
gomery, Alabama, and a professor of law at New York University 
School of Law. His efforts to confront bias against the poor and 
people of color in the criminal justice system have earned him doz- 
ens of national awards. In 2007, his organization published a re- 
port, “Cruel and Unusual: Sentencing 13- and 14-Year-Old Chil- 
dren to Die in Prison.”* The report is powerful and reveals the 
tragedy that has resulted from the political rhetoric of adult time 
for adult crime. Mr. Stevenson is a graduate of Harvard Law 
School and Harvard School of Government. 

Our second witness is Dr. Richard Dudley, who is a practicing 
psychiatrist whose practice involves both the evaluation and treat- 
ment of African American men and forensic practice. He has taught 
at the New York University School of Law and the City of New 
York Medical School at City College. During 2005 and 2006, he 


*The 2007 report, “Cruel and Unusual: Sentencing 13- and 14-Year-Old Children to Die in 
Prison,” has been made a permanent part of this record and is archived at the Committee on 
the Judiciary. The report may also be viewed on the Internet at the following address: http:! I 
www.eji.org] eji I files 1 2007 1017cruelandunusual.pdf . 
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served as a Commissioner on the Commission of Safety and Abuse 
in America’s Prisons. He has a medical degree from Temple Uni- 
versity School of Medicine and completed his psychiatric residency 
at Northwestern University Institute of Psychiatry in Chicago. 

Next witness is Raphael Johnson from Michigan. At the age of 
17, he shot and killed someone, was convicted of murder, and sen- 
tenced to 10 to 25 years in prison. He served 12 years, and has 
been out now for 4 years. He went to college and received a B.A. 
Summa cum laude from the University of Detroit Mercy, is now 
married with two children. He has his own company where he does 
motivational speaking and conflict resolution; works for Goodwill 
Industries of the Greater Detroit Area as a community reintegra- 
tion coordinator, where he helps ex-offenders successfully reenter 
society. He is also working on a master’s degree. 

Our final witness will be Elizabeth Calvin, who works in the 
Children’s Rights Division of Human Rights Watch. She is the au- 
thor of the Human Rights Watch report. When I Die, They’ll Send 
Me Home: Youth Sentenced to Life Without Parole in California. 
She has also written a national practice guide for attorneys rep- 
resenting children, an assessment of the quality of attorneys rep- 
resenting youth, and a guide for reducing unnecessary detention of 
children. She is a founding director of a legal services program to 
address education and mental health and homelessness among ju- 
venile offenders in Washington State. She has a B.A. in political 
science and a J.D. from the University of Washington School of 
Law and taught law school at Loyola School of Law. 

Now, each witness’s written statement will be made part of the 
record in its entirety, and I would ask each of our witnesses to 
summarize his or her testimony in 5 minutes or less. To help stay 
within that time, there is a lighting device in front of you which 
will start off green, switch to yellow when 1 minute is left, and red 
when 5 minutes are up. 

Do I understand that Dave Marsden from the Virginia House of 
Delegates is here? Dave? Good to see you, sir. Thank you. 

Mr. Marsden. Good to see you. 

Mr. Scott. Good to have you with us. 

Bryan Stevenson. 

TESTIMONY OF BRYAN A. STEVENSON, EXECUTIVE DIRECTOR, 
EQUAL JUSTICE INITIATIVE, MONTGOMERY, AL 

Mr. Stevenson. I want to express my deep gratitude for you tak- 
ing time to take on this very serious issue. As Chairman Scott indi- 
cated, there are 2,500 children in the United States who have been 
sentenced to life in prison without parole. There are hundreds 
more, thousands more, that have been sentenced to sentences of 
life imprisonment. And I do believe that this is a very critical issue 
that would benefit from this legislation which has been proposed. 

Let me first say that one of the big problems that I see as an 
attorney who represents this population a great deal is the pro- 
found absence of hope that seems to have demoralized whole com- 
munities. I go into poor sections across this country and poor 
neighborhoods and rural neighborhoods, and the thing that is most 
tragic to me is I meet 13- and 14-year-old children who tell me that 
they don’t believe they are going to live past the age of 18, and that 
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despair shapes the way they see the world. It is the way they orga- 
nize themselves. They don’t talk to me about staying in school. 
They don’t talk to me about this. They talk about “getting mine 
while I can.” And that hopelessness is something that is very, very 
tragic. And I think it is reinforced by the criminal justice system 
that takes kids and throws them away. 

And I believe that a sentence of death in prison imposed on 
someone as young as 13 or 14 is very, very hopeless. The tragedy 
is when I work with these young people even in the incarceration 
system, they become more hopeful at 21 and 22 behind bars than 
they were at 13 and 14 on the street. And it says something to me 
about the power of intervention. We do have kids that are at risk 
that do things that require punishment, but we can work with 
them. 

The tragedy of the law right now is that we condemn children 
as young as 13 to die in prison, and I would like to suggest to the 
judge in particular that the consequence of these sentences or how 
we got there was not the consequence of thoughtful decision-mak- 
ing by State legislatures. In the early 1990’s we began lowering the 
minimum age for trying children as adults with no consideration 
for how that would intersect with sentencing at the high end. A lot 
of States were concerned about giving more leeway to criminal jus- 
tice policymakers on sentencing at the low end, thinking that the 
juvenile system was inadequate, but unfortunately, when we 
brought these kids into the adult system, they collided with an- 
other phenomena of the 1990’s, which was mandatory sentencing. 
And as a result of mandatory sentencing, about 70 percent of the 
cohort of 13- and 14-year-olds were sentenced to die in prison in 
proceedings where the judge could not consider their age, could not 
consider their status, could not consider the fact that they were 
first offenders or that an older codefendant got a less sentence. And 
I think that speaks to the need of reform. 

And one of the, I think, real serious problems that I hope this 
legislation can also help us address is the real problem of providing 
the kinds of assistance that these kids need. I represented a young 
man by the name of Ian Manuel, who was 13 years of age, in Flor- 
ida, and he was charged with an aggravated robbery. And his law- 
yer actually urged him to plead guilty, which he did. And when he 
went before the judge, the judge sentenced him to life imprison- 
ment without parole. Of course, you would never plead guilty for 
a life imprisonment without parole sentence, but because he was 
young, and because he was poor, that sentence still stands. He has 
had no opportunity to challenge. Even the victim in that case has 
joined the effort to try to get release for Mr. Manuel, but life with- 
out parole doesn’t facilitate that. And I see these cases playing out 
time and time again. 

Kids this age are very vulnerable to all of the problems of the 
criminal justice system, wrongful convictions included. I represent 
another 13-year-old by the name of Joe Sullivan, who was con- 
victed of a sexual assault with two other young men who are abso- 
lutely convinced that Joe at age 13 did not commit a rape. But the 
DNA evidence that could exonerate him now, this was in the early 
1990’s, has been lost. And, of course, we don’t have the opportunity 
to challenge that sentence. And so parole would be an opportunity 
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for us to get sentencers and policymakers to deal with this case. 
But life without parole means you never are heard from again, and 
it is the silence surrounding this universe of young kids that I 
think makes reform so critically needed. 

One of the big challenges in providing assistance to this young 
group of people is the way in which they become very victimized 
in the adult prison system. As we all know, you are substantially 
more likely to be the victims of sexual assault, trauma, et cetera. 
Yesterday I got a call from one of our young clients in Alabama 
who was raped. We now assessed in our population of 13- and 14- 
year-olds that 70 percent have been victimized by sex crimes. 

A young client in Pennsylvania, Trina Garnett, 14 years old, 
Westchester, Pennsylvania, was trying to see a boy next door and 
was using matches to light her way to the bedroom. The house 
caught on fire. Two children were killed. She was charged with 
arson, murder; convicted of murder; sentenced to life imprisonment 
without parole at 14. She goes to the State penitentiary, where she 
is raped by a male guard. The State never prosecuted the guard. 
She is now 44 years of age, multiple sclerosis, a lot of disabilities. 
Correctional staff will tell you she is the first person who they 
would recommend for release, but life without parole doesn’t facili- 
tate any review of that case, and as a result of that, we do believe 
this legislation is critically needed. 

There are so many instances where young kids are abused, ne- 
glected, victimized, traumatized in the streets and in the commu- 
nity, and their first attention only comes when they are accused of 
committing a crime. We think that we have to have sentencing for 
children that takes into account all of those factors and that allows 
us to create a sentencing regime that is responsive. 

One final example. I am representing a young man by the name 
of Antonio Nunez, who grew up in south central L.A., was shot sev- 
eral times at 13. His family tried to move out of the area, but be- 
cause he had a sibling who was on probation, they were required 
to come back to south central L.A. He joins a gang, at 14 was 
brought in to attempt to commit a kidnapping. He was chased by 
the police, shots are fired, no one is injured, but because of Califor- 
nia’s sentencing law, he goes to trial with his older codefendant, 
convicted of aggravated kidnapping, sentenced to life imprisonment 
without parole for a crime where there are no injuries. No injuries. 

The eighth amendment says that cruel and unusual punishment 
is prohibited. We believe that sentencing children 13, 14, 15, 16, 
and 17 to these kinds of nonreviewable, nonparolable sentences is 
cruel and unusual punishment. 

We do need leadership from Congress. Sentencing reform at the 
State level is very, very difficult. We live in an era where so many 
politicians preach fear and anger, and it creates an environment 
where good sentencing reform is difficult. We do need leadership. 
And I believe this bill represents the kind of thing, the kind of 
intervention that could make a huge difference in how States re- 
cover from this problem of a growing population of very young chil- 
dren who have been sentenced to die in prison. I really appreciate 
the Committee’s leadership on this issue, and I look forward to an- 
swering any questions that the Committee might have. 

Mr. Scott. Thank you. Thank you, Mr. Stevenson. 
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MR. CHAIRMAN AND COMMITTEE MEMBERS: 

In the United States, dozens of 13- and 14-yeai-old childien have been 
sentenced to life imprisonment with no possibility of parole after being prosecuted 
as adults. While the United States Supreme Court recently declared in Roper r 
Simmons that deatli by execution is unconstitutional for juveniles, young cliildren 
continue to be sentenced to imprisonment until death with very little scratiny or 
review. A study by the Equal Justice Initiative (EJI) has documented 73 cases 
where children 13 and 14 years of age have been condemned to death in prison.' 
Almost all of these kids currently lack legal representation and in most of these 
cases the propriety and constitutionality of their extreme sentences have never 
been reviewed. 

Most of the sentences imposed on these children were mandatory: the court 
could not give any consideration to tlie child’s age or life liistoiy. Some of tlie 
children were charged with crimes that do not involve homicide or even injury; 
many were convicted for offenses where older teenagers or adults were involved 
and primarily responsible for the crime; nearly two-thirds are children of color. 
Young Children Are Different From Adults 


' Equal Justice Initiative, Cruel and Unusual: Sentencing 13- and 14-Year-Old Children lo 
Die in Prison (2008), available at http://eji.org/eji/files/20071017cmelandunusual.pdf 
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Unlike older teenagers, 14-year-olds in most states cannot get married 
without permission or obtain a driver’s license. The law mandates that they must 
attend school and limits the hours they can work in after-school jobs. The law treats 
yomig adolescents differently because they are different. Using state-of-the-art 
imaging technology, scientists have revealed that adolescents’ brains are 
anatomically undeveloped in parts of the cerebrum associated with impulse 
control, regulation of emotions, risk assessment, and moral reasoning. 
Accordingly, the neurological development most critical to making good 
judgments, moral and ethical decision-making, and controlling impulsive behavior 
is incomplete during adolescence.^As a result, young teens experience widely 
fluctuating emotions and vulnerability to stress and peer pressure without the adult 
ability to resist impulses and risk-taking behavior or the adult capacity to control 
their emotions.^ At the same time, because a child’s character is not yet fully 
formed, he will change and reform as he grows up."* 


^ Jay N. Giedd, Slnicliiral Magnetic Resonance Imagingof the Adolescent Brain, 1021 Ann. 
N.Y. Acad. Sci. 77-85 (2004); Nitin Gogtay et al.. Dynamic Mapping of Human Cortical 
Development During Childhood Through Early Adulthood, 101 ProceedingsNat’l Acad. Sci. 
8174 (2004); Elizabeth R. Sowell et al.. Mapping Cortical Change Across the Human Life 
Span, 6 Nature Neuroscience 309 (2003). 

^ L.P. Spear, The Adolescent Brain and Age-Related Behavioral Manifestations, 24 
Neuroscience & Biobehav. Revs. 417, 421 (2000); Elizabeth Cauffman & Laurence 
Steinberg, (Im)Maturity of Judgment in Adolescence: Why Adolescents May Be Less 
Culpable Than Adults, 18 Behav. Sci. & L. 741,742 (2000); Lita Furby & Ruth Beyth- 
Marom, Risk Taking in Adolescence: A Decision-Making Perspective, 12 Developmental 
Rev. 1, 9-11 (1992). 

* Roper I’. Simmons, 543 U.S. 551, 570 (2005) (it would be “misguided to equate the failings 
of a minor with those of an adult, for a greater possibility exists that a minor’s character 
deficiencies will be reformed”). 
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While the differences between children and adults are “marked and well 
understood,”^ children as young as 13 have found themselves in the adult criminal 
justice system and subject to its most severe penalties. Because of then- low social 
status in relation to adult interrogators, beliefs about the need to obey authority, 
greater dependence on adults, and vulnerability to intimidation, juveniles are 
miiquely susceptible to coercive psychological intenogation teclmiques designed 
for adults, leading to false confessionsb and undermining the reliability of the fact- 
finding process.® Together with their diminished understanding of rights, confusion 
about trial processes, limited language skills, and inadequate decision-making 
abilities, young children are at great risk in the adult criminal justice system. 
Condemned Children Share Childhoods of Neglect and Abuse 

Most of the children who have been sentenced to die in prison for crimes at 
13 or 14 come from violent and dysfunctional backgrounds. They have been 
physically and sexually abused, neglected, and abandoned; tlieir paients are 
prostitutes, drug addicts, alcoholics, and crack dealers; they grew up in lethally 
violent, extremely poor areas where health and safety were luxuries their families 
could not afford. 


® Id. at 572-73. 

® Steven A. Drizin & Richard A. Leo, The Problem of False Confessions in ihe Post-DNA 
World, 82 N.C. L. Rev. 891 , 1 005 (2004). 
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“[YJouth is more than a chronological fact ... It is a time and condition of 
life when a person may be most susceptible to influence and to psychological 
damage.”’ During 2005, approximately 899,000 children in the 50 states, the 
District of Columbia, and Puerto Rico were detennined to be victuns of abuse or 
neglect. More than 60% of victims suffered neglect, 15% suffered physical abuse, 
10% suffered sexual abuse, and 1% were victims of emotional maltreatment. An 
estimated 1460 cliildren died due to child abuse or neglect in 2005 - a rate of 1.96 
deaths per 100,000 children. More than 40% of child fatalities were attributed to 
neglect, while physical abuse also was a major contributor to child deaths. Nearly 
80% of perpetrators of child maltreatment were parents, and another 6.8% were 
other relatives of the child victim.* 

Cliildren sentenced to die in prison have in coimnon tlie disturbing failure 
of police, family courts, child protection agencies, foster systems, and health care 
providers to treat and protect them. Theh crimes occur in the midst of crisis, often 
resulting from desperate, misguided attempts to protect themselves. 

The experiences of EJI’s clients exemplify the extremely deprived and 
difficult backgrounds of children sentenced to die in prison. Many of these 
children have been victimized by physical violence and sexual abuse mflicted on 
them by their parents and other family members. Several of these children endured 

^ Eddings R Oklahoma, 455 U.S. 104, 115-16 (1982). 

* U.S. Department of Health and Human Services, Administration on Children, Youth and 
Families, Child Maltreatment 2005 (Washington, DC: U.S. Government Printing Office, 
2007), available at http://www.acfhhs.gov/programs/cb/pubs/cm05/index.htm. 
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years of sexual abuse and rape: one was repeatedly sexually assaulted beginning 
when he was just four years old; another boy was raped by a family member. 

Ashley Jones was repeatedly threatened at gnnpoint by her parents, sexually 
assaulted by her stepfatlier, forced into crack houses by an addicted mother, 
physically abused by family members, and abducted by a gang shortly before her 
crime. 

Severe neglect is also conunon among cliildren in tliis group. Joseph Jones 
grew up in Newark public housing, where his crack-addicted parents left him to 
cook, clean, and take care of his six younger siblings. At 13, Joseph’s parents took 
him to North Carolina and abandoned him with relatives. 

Quantel Lotts saw his uncle gunned down in his front yard in a poor St. 
Louis neighborhood, where his mother used and sold crack cocaine out of their 
house. Quantel was removed from his mother’s custody at age eight; he smelled of 
urine, his teeth were rotting, and his legs, anns, and head bore scars from being 
pmiched and beaten with curtain rods and broom handles. 

Fatal violence is all too common in the impoverished areas where many of 
these kids spent their childhoods. Antonio Nunez lived with his family in a brutally 
violent South Centtal Los Angeles neighborhood. When he was 13, he was shot 
while riding a bicycle just down the street from his house. His 14-year-old brother 
responded to Antonio’s cries for help and was shot in tlie head and killed. Antonio 
would have died but for emergency smgery to repair his intestines. 


5 
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These adolescents suffer from drug and alcohol dependence that typically 
began in the womb and can be traced back throngh their family trees. Omer 
Ninham is the child of alcoholic parents and, by age ten, was drinking alcohol 
daily - even m tlie classroom, where liis teachers looked the other way. Omer got 
his first toothbrush at age 14, when he was removed from his parents and sent to a 
youth home. 

Tragically, tliese childien received no effective or long-tenn services, even 
where their cries for help were early, frequent, and unmistakable. Evan Miller 
suffered physical and emotional abuse so severe that he tried to kill himself when 
he was just seven years old. By age eight, he had attempted suicide several times. 

Research has shown that juveniles subjected to trauma, abuse, and neglect 
suffer from cognitive underdevelopment, lack of maturity, decreased ability to 
restrain impulses, and susceptibility to outside influences greater even than those 
suffered by noimal teenagers.’ 

Nonnal adolescents cannot be expected to tianscend then own 
psychological or biological capacities in order to operate with the level of 
maturity, judgment, risk aversion, or impulse control of an adult. A 14-year-old 
who has suffered brain tiamna, a dysfunctional family life, violence, or abuse 
cannot be presnmed to function even at standard levels for adolescents. 


’Nancy Kaser-Boyd, Ph.D., Posl-Tranmalic Stress Disorders in Children and Adnlls: The 
Legal Relevance, 20 W. St. U. L. Rev. 319 (1993). 
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Children overwhelmed by dysfunction and without resources to flee or seek 
help are not provided treatment or safe haven. Instead, in the adult criminal justice 
system, they are subjected to mandatory sentencing that ignores the child’s 
circmnstances and those of the offense in imposing the harshest available sentence. 
Numbers and Demographics of Young Children Sentenced to Death in Prison 

EJI conducted a nationwide investigation to determine how many people in 
the United States are serving sentences of life unprisomnent with no possibility of 
parole for crimes committed when they were 13 or 14 years old. By reviewing 
court decisions, searching media reports, and collecting information from state 
departments of corrections and from prisoners directly, we have identified 73 
people who are serving sentences to die in prison for crimes they committed at age 
13 or 14. These 73 childien sentenced to deatli in prison are seivmg their sentences 
in just 19 states: Alabama, Arizona, Arkansas, California, Colorado, Delaware, 
Florida, Illinois, Iowa, Michigan, Mississippi, Missouri, Nebraska, North Carolina, 
Peimsylvania, South Dakota, Temiessee, Washington, and Wisconsin. 

Pennsylvania is the worst state in the country when it comes to sentencing 
13- and 14-year-old children to die in prison. Of the 73 children sentenced to die in 
prison nationwide, 18 were sentenced by Peimsylvania. Florida is second, with 15 
young children sentenced to die in prison. In six states - Florida, Illinois, 
Nebraska, Nortli Carolina, Peimsylvania, and Washington - 13-yeai-old cliildren 
have been condeimied to death in prison. 
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Sentencing Children to Death in Prison Violates the U.S. Constitution and 
International Law 


Nearly 2500 juveniles (age 17 or younger) in the United States have been 
sentenced to life imprisonment without parole. These cases raise important legal, 
penological, and moral issues. Ell believes that such a harsh sentence for the 
youngest offenders is cruel and unusual in violation of the Eighth Amendment to 
the United States Constitution. These children should be re-sentenced to parole- 
eligible sentences as soon as possible. 

The Eighth Amendment to the United States Constitution prohibits “cruel 
and unusual punishments.” To determine which pimishments are cruel and 
unusual, courts look to “the evolving standards of decency that mark the progress 
of a maturing society.”'® The analysis includes measuring the blamewortliiness of 
children against the harshness of the penalty and looking at how frequently the 
penalty is imposed." 


Roper, 543 U.S. at 561 (quoting Trap v. Dulles, 356 U.S. 86, 100-101 (1958) (plurality 
opinion)). 

" In Furman r. Georgia, 408 U.S. 238 (1972), the Court struck down Georgia’s statute 
“under which the death penalty was ‘infrequently imposed’ upon ‘a capriciously selected 
random handful.’” Godfrey v. Georgia, 446 U.S. 420, 438 ( 1 980) (Marshall, J., concurring) 
(citing Furman, 408 U.S. at 309-10 (Stewart, J., 34 concurring)); see also id. at 439 n.9 
(noting that, in Furman, Justices Stewart and White “concurred in the judgment largely on 
the ground that the death penalty had been so infrequently imposed that it made no 
contribution to the goals of punishment.”). In Coker v. Georgia, 433 U.S. 584, 596-97 
(1977), the Court looked to the rarity of death sentences for rape of an adult woman in 
concluding that the death penalty is an unconstitutionally cruel and unusual punishment for 
that crime. Likewise, in Thompson v. Oklahoma, 487 U.S. 815 (1988), a plurality of the 
Court detemiined that contemporary standards of decency did not permit the execution of 
offenders under the age of 1 6 at the time of the crime, noting that the death penalty was 
imposed on offenders under 16 with exceeding rarity. Id. at 832-33. When Atkins v. 
Virginia, 536 U.S. 304 (2002), was decided, only a minority of states permitted the 
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A sentence of imprisonment until death is a different and harsher 
punishment when inflicted on a young child.'^ In striking down a life without 
parole sentence imposed on a 13-year-old, the Nevada Supreme Comt 
characterized it as a “denial of hope” and said that “it means that good behavior 
and character improvement are immaterial; it means that whatever the future might 
hold in store for the mind and spirit of [the defendant], he will remain in prison for 
the rest of his days.”''’ 

The United States Supreme Court has held: 

When a juvenile offender commits a heinous crime, the State can 
exact forfeiture of some of the most basie liberties, but the State 
cannot extinguish his life and his potential to attain a mature 
understanding of his own humanity 

A sentence to die in prison - whether by execution or other means - extinguishes 
that potential and offends the Constitution. 


execution of persons with mental retardation, “and even in those States it was rare. On the 
basis of these indicia the Court determined that executing mentally retarded offenders has 
become truly unusual, and it is fair to say that a national consensus has developed against 
it.’” Roper, 543 U.S. at 563 (citations omitted); see also id. at 564 {“Atkins emphasized that 
even in the 20 States without formal prohibition, the practice of executing the mentally 
retarded was infrequent. Since Penry, only five States 
had executed offenders known to have an IQ under 70.”). 

" Hamplon v. Kentucky, 666 S.W.2d 737, 741 (Ky. 1984) (“life without parole for a 
j uvenile, like death, is a sentence different in quality and character from a sentence to a term 
of years subject to parole”). 

" Naovarath v. Nevada, 779 P.2d 944, 948-49 (Nev. 1989). 

'■* Roper, 543 U.S. at 573-574. 
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Sentences of life imprisonment with no parole also violate international 
law. The United States is the only country in the world where a 13-year-old is 
known to be sentenced to life in prison without the possibility of parole. The 
Convention on the Rights of the Child, ratified by every comitry except the United 
States and Somalia, forbids this practice and at least 132 countries have rejected 
the sentence altogether.'^ 

The International Covenant on Civil and Political Rights, to which the 
United States became a paity in 1992, prohibits life without parole sentencing for 
juveniles.'® The official implementation body for the Convention Against Torture, 
Cruel, Inhuman or Degrading Treatment or Punishment recently commented that 
life imprisonment for children “could constitute cruel, inhuman or degrading 
treatment or punishment” in violation of the Convention.'^ Further, the United 
Nations General Assembly passed by a 185-1 vote (the United States voted 
against) a resolution calling upon all nations to “abolish by law, as soon as 
possible, the death penalty and life imprisomnent witliout possibility for release for 
those under the age of 1 8 years at the time of the commission of the offence.”'* 


'' Connie de la Vega & Michelle Leighton, Special Report on Human Rights Violations in 
Sentencing Children to Die in Prison: State 1‘ractice of Imposing Life Without Rossi bilini 
of Parole 5 (2007). 

'® Human Rights Committee, Concluding OhservatUms of the Human Rights Committee on 
the United States of America, T| 34, U.N. Doc. CCPR/C/USA/CO/3/Rev. 1 (Dec. 18, 2006) 
(determining that life without parole sentencing for children does not comply with articles 
7 or 24(1) of the ICCPR). 

Committee Against T orture, Conclusions andRecommendations of the Committee Against 
Torture: United States of America, H 34, U.N. Doc. CAT/C/USA/CO/2 (July 25, 2006). 
'*G.A. Res. 61/146, 1131(a), UN. Doc. A/Res/6 1/146 (Jan. 23, 2007). 
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Conclusion 

Many young children in America are imperiled by abuse, neglect, domestic 
and community violence, and poverty. Witliout effective intervention and help, 
these children suffer, struggle, and fall into despair and hopelessness. Some young 
teens cannot manage the emotional, social, and psychological challenges of 
adolescence and eventually engage in destinctive and violent behavior. Sadly, 
many states have ignored the crisis and dysfunction that creates child delinquency 
and instead have subjected kids to fuilher victimization and abuse in the adult 
criminal justice system. 

The imposition of life imprisonment without parole sentences on the 13- 
and 14-year-olds documented in EJI's report reveals the misguided consequences 
of thoughtlessly surrendering children to the adult criminal justice system. 
Condemning young children to die in prison is cruel and incompatible with 
fundamental standards of decency that require protection for children. These 
sentences undermine the efforts of parents, teachers, lawyers, activists, legislators, 
policymakers, judges, child advocates, clergy, students, and ordinary citizens to 
ensme the well-being of young children in our society and they feed the despair 
and violence that traumatizes too many of our communities and young people. 
The denial of all hope to a child whose brain - much less his character or 
personality - is not yet developed camiot be reconciled with society’s commitment 
to help, guide, and nurture our children. 


11 
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Life imprisonment without parole for young children should be abolished. 
The Juvenile Justice Accoimtability and Improvement Act is critically needed to 
address this issue. States that impose death in prison sentences on young children 
should immediately eluninate the practice and provide opportmiities for parole to 
people who are cmrently sentenced to imprisonment until death for crimes 
committed as children. Recent legal developments, international law, and medical 
insights on cliild development provide powerful support for ending life without 
parole sentences for young children. There is an urgent need to change cuirent 
criminal justice policy and institute reforms that protect young children from death 
in prison sentences. The plight of the condemned children in this report is not 
disconnected from the fate of all children, who frequently need correction, 
guidance, and direction, but always need hope. 


12 
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Mr. Scott. Dr. Dudley. 

TESTIMONY OF RICHARD G. DUDLEY, JR., M.D., NEW YORK, NY 

Dr. Dudley. Thank you, Mr. Scott, Members of the Committee, 
for having me here today. 

In the time allotted, I can only briefly summarize what behav- 
ioral science has to offer to your deliberations. Since behavioral 
science evidence as presented in Roper is considered relevant to the 
matter before you today, I have attached a copy of the brief sub- 
mitted by the American Psychological Association and the Missouri 
Psychological Association that was entered in Roper to my written 
statement. I believe that that brief outlines the relevant behavioral 
science findings that support such different treatment of juvenile 
offenders in more detail and provides references for further explo- 
ration of the findings that are presented and discussed in that 
brief 

In essence, child and adolescent growth and development is best 
understood as multiple parallel, but interacting vectors. These vec- 
tors include physical and biological growth; cognitive development, 
or the development of the ability to think; psychological develop- 
ment; social development; and moral development. It is important 
to note that while in some ways each of these vectors can be exam- 
ined separately, each of these areas of growth and development 
does impact on the other, and that delays or impairments in one 
area can also result in delays or impairments in another. In addi- 
tion to that, of course, stressful life events, biologically and nonbio- 
logically mediated mental illness, et cetera, can also impact on each 
of these areas of growth and development. 

So bearing in mind the importance of this interaction between 
different areas of growth and development and other factors that 
can impact on them, clearly the two areas of adolescent develop- 
ment that are most central to the matter before you today are cog- 
nitive development and psychological development. 

We have long known that cognitive capacities increase during 
childhood and adolescence. For quite some time, we believed that 
this has to do with the continuing development of the brain, and 
now recent research made possible by the advances of technology 
has begun to provide a more clear picture of the differences be- 
tween adolescent and adult brains. 

As Mr. Scott noted, we find that the brain is not fully developed 
until after adolescence, actually in the young adult years, and that 
the last area to be fully developed is the frontal lobes, which is the 
brain center for higher functions, which we call the executive func- 
tions, of the brain. Such executive functions include those brain 
functions involved in making rational decisions that are in one’s 
long-term best interests, being able to identify and consider reason- 
able options based on available information, weighing the pros and 
cons of each action. Executive brain functions are also involved in 
the planning and implementation of goal-directed or intended be- 
haviors. Since impaired frontal lobe functioning has also been asso- 
ciated with impulsivity and difficulties in attention, concentration, 
self-monitoring, an increase in these capacities has also become as- 
sociated with the maturation of the frontal lobes. So in short, chil- 
dren and adolescents do not yet have the physical brain capacity 
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for the type of decision-making we expect of adults and have legally 
held adults responsible for. 

The path to psychological maturity is at least partly influenced 
by these same biological brain development issues. More specifi- 
cally, as the brain’s frontal lobes grow and the capacity for execu- 
tive functions develop, the psychological capacity required for con- 
sidering alternative courses of action also develops. So there is an 
increased capacity to restrain impulses, to inform the decisions 
that we make using a growing body of knowledge and information, 
to consider the impact of our decisions that they will have on oth- 
ers, and to consider the short- and long-term consequences of these 
decisions and actions. 

Psychological work of adolescents also includes the consolidation 
of one’s identity; therefore, adolescents are prone to experiment 
with different aspects of their identity. And if this consolidation of 
identity is complicated, that experimentation might become actual 
risk-taking behavior. And while that risk-taking behavior may 
cause the adolescent to get involved with the criminal justice sys- 
tem, more often than not these behaviors are transient expressions 
of the adolescent’s efforts to establish an identity instead of evi- 
dence of a more fixed, enduring behavioral disturbance. 

These far less than adult capacities of juveniles should clearly be 
taken into consideration when sentencing juvenile offenders. Most 
importantly, it should be recognized that adolescents do not have 
the capacity for decisionmaking and the forming of an intent that 
adults have. It should also be recognized that the transitory nature 
of adolescence is such that the adolescent who stands before the 
court on one day may become a very different and much more high- 
ly functioning young adult. 

In addition, there is the related finding that these far less than 
adult capacities of juveniles compromises the ability of juveniles to 
adequately participate in all other aspects of the adult criminal 
process, including, for example, making important decisions about 
giving reliable statements, waiving rights, entering pleas, and ac- 
cepting deals. 

Thank you for this opportunity to present to you, and I believe 
that the information gleaned from the behavioral sciences provides 
clear support for protecting juveniles through the bill that you are 
considering today. 

Mr. Scott. Thank you. Dr. Dudley. 

[The prepared statement of Dr. Dudley follows:] 

Prepared Statement of Richard G. Dudley, Jr. 

What we have learned from the behavioral sciences about child and adolescent 
growth and development clearly differentiates children and adolescents from adults. 
However, exactly how this knowledge should influence the administration of justice 
to children and adolescents is argued on an almost daily basis. It is argued in juris- 
dictions across the country in individual cases involving children or adolescents that 
we never really hear about; then there are the high profile cases involving children 
or adolescents, some of which have helped to evolve the law in this regard; and of 
course, this same debate often impacts on the work of legislators and government 
administrators. 

As you know, the most recent high profile case where the relevance of these issues 
were argued was ‘Roper v. Simmons’ (125 S. Ct. 1183), where the United States Su- 
preme Court decided that the differences between adult and youth offenders were 
so marked and well understood that the court abolished the death penalty for juve- 
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niles. The behavioral science evidence presented in ’Roper’ is also relevant to the 
matter before you today — the sentencing of juvenile offenders to life without parole. 

In the time allotted for me today, I can only briefly summarize what the behav- 
ioral sciences have to offer to your deliberations. Therefore, I have attached a copy 
of the Amici Curiae brief from the American Psychological Association and the Mis- 
souri Psychological Association that was entered in ’Roper’ to my written statement. 
I believe that that brief expertly outlines the relevant behavioral science findings 
that support such different treatment of juvenile offenders in more detail, and pro- 
vides references for further exploration of the findings that are presented and dis- 
cussed therein. 

In essence, child and adolescent growth and development is best understood as 
multiple, parallel, but yet interacting vectors. These vectors include physical/biologi- 
cal growth, cognitive development or the development of the ability to think, psycho- 
logical development, social development, and moral development. It is important to 
note however that while in some ways, each of these vectors can be examined sepa- 
rately, each of these areas of growth and development can and does impact on the 
others, in that delays or impairments in one area can also result in delays or im- 
pairments in other areas. 

Bearing in mind the importance of appreciating the impact of one aspect of devel- 
opment on another, clearly, the two areas of adolescent development that are most 
central to the matter before you today are cognitive development and psychological 
development. 


COGNITIVE development: 

We have long known that cognitive capacities increase during childhood and ado- 
lescence; for quite some time it has been believed that this gradual progression to- 
wards an adult capacity for cognition parallels the growth and development of the 
brain during the childhood and adolescent years; but now, recent research, made 
possible by advances in technology, has begun to provide a more clear picture of the 
differences between the adolescent and adult brain. Of particular relevance to this 
discussion is the finding that the brain is not fully developed until after adolescence/ 
until the young adult years, and that the last area to fully develop is the frontal 
lobes, which is the brain center for higher functions of the brain, which we call the 
executive functions of the brain. Such executive functions include those brain func- 
tions involved in making rational decisions that are in one’s long-term best inter- 
ests, such as being able to identify and consider reasonable options based on avail- 
able information and weighing the pros and cons of each option. Executive brain 
functions are also involved in the planning and implementation of goal-directed or 
’intended’ behaviors. Since impaired frontal lobe functioning has also been associ- 
ated with impulsivity and difficulties in attention, concentration and self-moni- 
toring, an increase in these capacities has also become associated with the matura- 
tion of the frontal lobes. 

Simply put, what all of this means is that children and adolescents do not yet 
have the physical brain capacity for the type of decision-making we expect of adults 
and have legally held adults responsible for. It is also important to note that even 
once this biological brain capacity grows in, just like with any other mental function 
it takes some time and practice before the developing young adult can consistently 
and effectively employ this new brain capacity. 

PSYCHOLOGICAL DEVELOPMENT: 

The path to psychological maturity is at least in part clearly influenced by the 
above described biological growth and development of the brain. More specifically, 
as the brain’s frontal lobes grow and the capacity for executive functions develops, 
the psychological capacity required for considering alternative courses of action also 
develops. For example, there is an increased capacity to restrain impulses long 
enough to think through alternatives and make decisions; there is an increased ca- 
pacity to inform those decisions using a growing body of knowledge and information; 
there is an increased capacity to consider the impact that one’s decisions will have 
on others; and there is an increased capacity to consider the short and long-term 
consequences of one’s decisions and actions. 

The psychological work of adolescence also includes the consolidation of one’s own 
identity, apart from simply being the child of one’s parents. Therefore adolescents 
are prone to experiment with different aspects of their identity, and if consolidation 
of an identity is complicated, that experimentation might become actual risk-taking 
behavior. Although such risky behaviors might cause some adolescents to get into 
trouble with the law, more often than not, such behaviors are transient expressions 
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of the adolescent’s effort to establish an identity instead of evidence of a more fixed/ 
enduring behavioral disturbance. 

ASSESSMENT OF ADOLESCENTS: 

Given all that is going on during the adolescent stage of growth and develop- 
ment — all of the above noted and the other aspects of development that I have not 
described here — and given that it is clear that the personalities of adolescents are 
not yet fixed/will continue to develop and evolve as they continue to mature, it is 
extremely difficult if not virtually impossible to consistently make long-term pre- 
dictions about the future behavior of any given adolescent. In fact, many of us who 
evaluate adolescents involved in juvenile proceedings have found that between the 
time that the adolescent committed the offense and the time that he/she was evalu- 
ated and then appeared in court, the adolescent had already changed/continued to 
develop in significant ways. 

IMPLICATIONS FOR JUVENILE JUSTICE ACCOUNTABILITY: 

These far less than adult capacities of juveniles should clearly be taken into con- 
sideration when sentencing juvenile offenders. Most importantly, it should be recog- 
nized that adolescents do not have the capacity for decision-making and the forming 
of an intent that adults have. It should also be recognized that the transitory nature 
of adolescence is such that the adolescent who stands before the court on one day 
may become a very different young adult. In addition, there is the related finding 
that these far less than adult capacities of juveniles compromises the ability of juve- 
niles to adequately participate in all aspects of the adult criminal process including, 
for example, making important decisions about giving reliable statements, waiving 
rights, entering pleas and accepting deals. 

I am here today because it is my opinion that when what we know about child 
and adolescent growth and development is taken into consideration, sentencing ju- 
veniles to life without parole is clearly inappropriate. 

Thank you. 
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the Clerk of Ltus Court, pursuant to Sup. 
Ct. R.. 37.3(a), No counsel for a party au- 
tliored tills brief in whole or in part, and no 
person or entity, other than the amid curi- 
ae, their members, or their counsel, made a 
moiietaiy contribution to the preparation or- 
submission of this brief. 

Ihe American Psychological Association (APA) is 
a voluntary nonprofit scientific and professional or- 
ganization with more than 155,000 members and 
affiliates. Since 1892, the APA has been the prin- 
cipal association of psychologists in the United 
States. Its membership includes the vast majority of 
psychologists holding doctoral degrees from ac- 
credited universities in the United 

FN2. Amici acknowledge tlic assistance of 
Thomas Grisso. Ph.D., Laurence Steinberg, 
Ph.D„ Robert Kinscherff, J.D., Ph.D., Kirk 
Heilbnin, Ph.D., Randy Olco, Ph.D., Eliza- 
bedi S. Scott, J.D., Laura Schopp, Ph.D., 
Elizabetli Cauffman, Ph.D., and Joel 
Dvoskin, Ph.D. in the preparation of ihis 
brief. 

Research cited in this brief includes dka 
from studies conducted using the scientific 
method, Such research typically is subject 
to critical review by outside experts, usu- 
ally during the peer review process preced- 
ing publication in a scholarly journal. 

An integral part of the APA's mission is to increase 
and di.sseminate knowledge regarding human beha- 
vior and to foster the application of psychological 
learning to impoitant human concerns. In 2001, tlie 
APA recognized that there are unique problems 
with assessment of Juveniles who, under existing 
law, may be subject to the death penalty and called 
for a halt to such executions until it could be estab- 
lished that such deficiencies had been addressed. 
The body of research that has developed, including 
significant research findings in the last three years, 
indicates that these deficiencies have not been and 
cannot be corrected. 


*2 The Missouri Psychological Association is the 
only statewide professional organizidion for Mis- 
souri psychologists. Begun in 1954, it has a mem- 
bership of approximately 420. It is the professional 
voice for the advancement of psychology at the 
state Capitol, and seivcs Missouri's citizena through 
professional practice, scientific consultation, and 
public service. 

SUMMARY OF ARGUMENT 

A. At ages 16 and 17, adolescents, as a group, are 
not yet mature in w'ays that affect their decision- 
making. Behavioral studies show’ that late adoles- 
cents are less likely to consider alternative courses 
of action, undcrslarid the perspective of others, and 
restrain impulses. Delinquent, even crimiriHl, beha- 
vior is characteristic of many adolescents, often 
peaking around age 18. Heightened risk-taking is 
also common. During the same period, the brain has 
not reached adult jiiaturity, particularly bi the fi’Oiit- 
al lobes, which control executive functions of the 
brain related to decision-making. 

Adolescent risk-taking often represents a tentative 
expression of adolescent identity and not an endur- 
ing mark of behavior arising from a fhlly fonned 
personality. Most delinquent adolescents do not en- 
gage in violent illegal conduct through adulthood, 

Tlie unfbnned nature of adolescent character makes 
execution of 16- and 17-year-olds fall .short of the 
purposes this Court has articulated for capital pun- 
ishment. Developmentally immature decision-mak- 
ing, paralleled by immamre neurological develop- 
ment, diminishes an adolescent's blameworthiness. 
With regard to deteiTence, adolescents often lack an 
adult ability to control impulses and anticipate the 
consequences of their actions. Studies call into 
question the effect on Juvenile recidivism of harsh- 
er criminal sanctions. 

B. The mitigating effect of adolescence cannot be 
reliably assessed in individualized capital senten- 
cing. Adolescents are “moving targets” for assess- 
ment of character and tUture dangerousness, two 
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inipoHant considerations in the ]ienaUy phase of 
capital trials. As one example, psychologists have 
been unable to identify clironic psychopatliy, also 
known as sociopathy, among adolescents. Assess- 
ments of such severe antisocial behaviors during 
adolescence Itave yet to be sliown to remain stable 
as individuals grow into adulthood. Consequently, 
attempts to predict at capital sentencing an adoles- 
cent offender's character formation and dangerous- 
ness bi adulthood are inherently prone to eiror and 
create an obvious risk of wrongful execution. 

The transiUiry nature tjf adolescence also means 
that an adolescent defendant is much more likely to 
change in relevant respects between the time of the 
offense and die time of assessment by courts and 
experts. At sentencing, an offender may behave and 
look more like an adult than he or she did at the 
time The crime was committed. Impressions of the 
maturity and responsibility of adolescent offenders 
may also be impermissibly influenced by tmeou- 
scious racism, 

C. Immaturity of judgment, which is generally 
characteristic of adolescent development, will af- 
fect a defentiant's participation in earlier .stages of 
the criminal process. A recent study found adoles- 
cents oveiTepresented among defendants who had 
falsely confessed to crimes. Other research that ex- 
amined psychosocial iniluences on legal decisions 
found that developmental imrnaLurity may ad- 
versely affect an adolescent's decisions, attitudes, 
and behavior in the role of defendant. Individual- 
ized capital sentencing cannot correct for the 
heightened risk of error produced by less mature 
ado1e.sceiit decision-making at earlier stages of the 
criminal process. 

*4 ARGUMENT 

Behavioral Studies And Recent Neuropsychological 
Research Demonstrate That Execution Of Those 
Under 18 Years Old When Their Offenses Were 
Committed Would Not Further The Constitutional 
Purposes Of The Death Penalty And Would Not 
Meet Eighth Amendment Standai'ds 
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A. Adolescents, As A Group, Think And Behave 
Differently From Adults In Ways That Undermine 
TTie Couifs Constitutional Rationale For Capital 
Punishment In Cases Of Adolescent Offenders 

Adole.scefit;e is the bridge between childhood and 
adulthood. It commonly is defined as beginning at 
age 10 or 11 and contmuing until age 18 or 19. See. 
e.g., .Tefffey Jensen Arnett, Emerging Adulthood: A 
Theory of Development from the Late Teens 
Through the T’^'enties, 55 Am. Psychologist 469, 
476 (2000). Adolescence is a unique stage of hu- 
man development, bearing its owm disimctive 
psychosocial and physiological traits that shape 
judgment and behavior. Those developmental dif- 
ferences adversely ^ect the reliability of detennin- 
ations about the character and long-term behavior 
of adolescents, includbig 16- and 17-year-olds, pai- 
ticularly with regard to the imposition of the death 
penalty. See Laurence Steinberg & Elizabeth S, 
Scott, Less Guilty by Reason of Adolescence: De- 
velopmental Immaturity, Diminished Responsibility, 
and the Juvenile Death Penalty, 58 Am. Psycholo- 
gist 1009, 10)4-1015 (2003). 

Sixteen and 17-year-olds, the vast majority of 
whom live at borne with their femilies and attend 
secondary school, occupy a special status between 
childhood and young adulthood. Many social norms 
endorse this special status through restrictions on 
decision-making in, foi- example, voting, contract- 
mg, and jur>' service. In this *5 regard, the law' pre- 
sumes what science demonstrates, that 16- and 
17-year-olds are not yet mature in ways that affect 
their decision-making capabilities. 

1. Adolescence is a period in which character is 
forming and often involves heightened risk-taking 
and even criminal conduci which are moderated or 
eliminated by the individual in adulthood 

Adolescents, as a group, are overrepresented statist- 
ically in virtually every category of reckless beha- 
vior, although recklessness does nor necessarily 
characterize all adolescents, and recklessness varies 
in degree. See Jeffrey Arnett, Reckless Behavior in 
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Adolescence: A Developmental Pej'spective, 12 De- 
velopmental Rev. 339. 339 (1992). Late adoles- 
cence is a developmental period during which indi- 
viduals are parLicularly prone lo risky behavior, 
from early to late adolescence, death rates increase 
by more titan 200% - the single largest increase 
between any two age groups. See Charles E. Irwin, 
Jr., Adolescence and Risk Taking: How Are They 
Related?, in Adolescent Risk Taking 7, 7 (Nancy J. 
Bell & Robert W. Bell eds., 1993). See also Centers 
(t)r Disease Control and Prevention, Deaths: Lead- 
ing Causes for 2001, Nat'l Vital Stat. Rep. No. 
52-9, Nov. 7, 2003, at 13 (show'ing 2001 dcaA rates 
for early and late adolescents as 19.2 and 66.9, re- 
spectively, signaling a 248% increase). 

When “crime rates are plotted against age, the rates 
for both prevalence and incidence of offending ap- 
pear highest during adolescence.” Terrie R. MofTilt, 
Natural Histories of Delinquency, in Cross-Na- 
lionai Longitudinal Research on Human Develop- 
ment and Criminal Behavior 3, 4 (Elmar G.M. 
Weitekamp & Ilans-Jurgen Kerner eds., 1994). A 
steep increase “in antisocial behavior between ages 
7 and 17” is mirrored by a steep decrease “in anti- 
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social behavior between ages 17 and 30.” Id. at 7. 
With slight variations, the general correlation 
between age and crime holds between “males and 
females, for most types of "6 critiies, during recent 
historical periods, and in numerous Western na- 
tions.” Id. at 4. One cross-cultural comparison 
found that the age distribution of delinquency for a 
ten-year period was indistinguishable betW'cen Ar- 
gentina, Englan<j and Wales, and the United States, 
'I’ravis Hirschi & Michael Gottfredson, Age and the 
Explanation of Crime, 89 Am. J. Soc. 552, 555 
(1983). The same authors concluded that “(ojne of 
the few facts agreed on in criminology is the age 
distribution of crime,” Id. at 552, 

The same trends hold in the United States where, 
samplii^ the last two decades, the rates of offend- 
ing for serious crimes build steeply to 18, before 
starling U) drop off, a.s demonslraled by the rolltiw- 
ing chart. 


Arrests per 100,000 population 



Age 


2613 

Note; The Violent Crime Index includes the of- 
fenses of murder and nonnegligent manslaughter, 
forcible rape, robbery, and aggravated assault. 


Source: Office of Juvenile Justice and Delinquency 
Prevention, U.S. Deparlrnenl of .Tiislice, Statistical 
Briefmg Book, at http:// 

{)jjdp.TJcjrs.(n'g''(>jstaLbh/crirnei''qa05301 -asp?qaDate 
=20030531 (last visited July 9, 2004). 
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On average, a.dole.scenlA are risk takers to a far 
greater degree than adults. Behavioral studies indic- 
ate that adolescents often undervalue fire true con- 
sequences *7 of their actions. Instead, adolescents, 
as a group, uPen value impulsivity, fun-sccking, 
and peer approval more (han adults do. See 
Laurence Steinberg, Adolescence 88 (6th ed. 2002). 
Indeed, numerous rigorous self-report studies have 
documented that it is statistically normative fw ad- 
olescents to engage in some form of ill^al activity. 
See Moffirt, supra, at 29. But levels of planning and 
thinking about the future increase as adolescents 
grow older, See .Tari-Erik Nurmi, How Do Adoles- 
cents See Their Future? A Review of the Develop- 
ment of Future Orientation and Piannin^y 11 De- 
velopmental Rev. 1, 29 (1991). In sum, the same 
person who eng^es in risky or oven criminal beha- 
vior as <tr adolescent may moderate or desist from 
these behaviors as an adult. Indeed, most do. 

2. Adolescent decision-makers on average are less 

future-oriented and less likely to consider properly 
tlte consequences of their actions 

III comparison with adults, studies show that ad- 
olescents are less likely to consider alternative 
courses of action, understand the perspective of 
others, or restmin impulses. In a stud>' of more than 
1,000 adolescents and adults, researchers investig- 
ated tlie relationships among the factors of ^e, ma- 
turity, and antisocial decision-making. Elizabeth 
Cauffean & Laurence Steinberg, (Im)maturity and 
Judgment in Adolescence: Why Adolescents May be 
Less Culpable Than Adults, 1 8 Behav. ScL & L. 
741 (2000). Adolescents, on average, were “less re- 
sponsible, more myopic, and less letnperate than 
the average adult.” Id. at 757. In this study, the 
mo.si drarnalic change in behavior occurred some- 
time between 16 and 19 years of age, especially 
with respect to “perspective” {i.e., the consideration 
ijf different viewpoints and broader contexts of de- 
cisions), and “temperance” {i.e., the ability to limit 
impulsivity and evaluate situations before acting). 
id at 756. And it was not until age 19 that tbi$ de- 
velopment of responsible decision-making plat- 


eaued. Ibid. These findings indicate “that once *8 
the developmental changes of adolescence are com- 
plete, maturity of judgment may stabilize.” Ibid. 

In wiothcr analysis of decision-making competence, 
adolescents peifonncd more poorly tliau adults. 
Bonnie L, Halpem-h'elsher & Elizabeth Cauffman, 
Costs and Benefits of a Decision- Decision-Making 
Competence in Adolescents and Adults, 22 J. Ap- 
plied Developmental Psycholog. 257, 268 (2001). 
Although even greater differences prevailed 
between younger adolescents and adults, the re- 
searchers concluded “it is clear that important pro- 
gress in the development of decision-making com- 
petence occurs sometime during late 
adolescence.” Id. at 271. Tire researchers explained 
that “(hese changes have a profound effect on their 
ability to make consistently mature decisions.” Ibid. 
Adults, for example, were belter able to weigh tlie 
options available to resolve an issue. Id. at 268; see 
also Lila Furby &, Ruth Beyth-Maj-oin, Risk Taking 
in Adolescence: A Decision-Making Pe.rsp?.c.iive, 12 
Developmental Rev. I, 1 (1992) (highlighting how 
adolescents seek differenl outcomes titan adults 
from decision-making). 

Adolescent behavior is also affected by its social 
context. Peer behaviors are a very important aspect 
of dclitiquent involvement. Se.e. Dana L. Haynie, 
Friendship Heworks and Delinquency: The Relat- 
ive Nature of Peer Delinquency, 18 i. Quantitative 
Criminology' 99, 123 (2002). Researcli shows that 
the likelihood of being influenced by peers declines 
after individuals reach adulthood. Peggy C. Giord- 
ano et ah, Changes in Friendship Relations Over 
. the Life Course: Implications for Desistance from 
Crime, 4! Criminology 293, 319 (2003) 

(longitudinal study). Increased strength of a friend- 
ship network can increase the influence of peers on 
behavior. See Dana L. Haynie, Delinquent Peers 
Revisited: Does Network Structure Matter?, 106 
Am. J. Sociology 1013, 1048 (2001). Delinquent 
behavior, peer associations, and delinquent beliefs 
together influence each other. See Terence P. 
Thombeny et a)., Delinquent Peers, Beliefs, 
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Delinquent Behavior: A Longiiudinal Test of hiter- 
actional Iheory, 32 Criminology' 47, 74-75 (1994). 

3. Neuropsychological research demon.stratesthat 
Itie adolescent brain has not reached adult maturity 

Why do adolescents show ditferences from adults 
with respect to risk*laT<ing, plajining, inhibiting im- 
pulses, and generating alternatives? Recent research 
suggests a biological dimension to adolescent beha- 
vioral immaturity: the human brain does not settle 
into its mtdure, adult form until after the adolescent 
years have passed and a person has entered young 
adulthood. 

Aclvarce.s in magnetic resonance imaging (MRI) 
technology have opened a new window into the dif- 
ferejtces between adolescent and adult brains. MRJ 
technology produces exquisitely accurate pictures 
of tlie inner body and brain. Beginning in the 
I990 h, ‘Tunctionar MRIs have allowed mapping 
not only of brain anatomy but observation of brain 
frinctioning while an individual performs tasks in- 
volving speech, perception, reasoning, and de- 
cision-making, See, o.g., Kenneth K. Kwong et al.. 
Dynamic Magnetic Resonance Imaging of Human 
Brain Activity During Primary Sensory^ Stimulation, 
89 Proc. Nat'l Acad. Sci. 5675 (1992) (early use of 
fiinctional MRI to image the brain). Longitudinal 
MRI studies have allowed researchers to track indi- 
vidual brams as they develop through adolescence 
by observing them at periodic intervals. See, e.g.. 
Jay N. Gledd et al. Brain Development During 
Childhood and Adolescence: A Longitudinal MRI 
Study, 2 Nature Neuroscience 861, S61 (1999) 
(study of 145 children and adolescents scanned up 
to five times over approximately 10 years). 

Of particular interest with regard to decision-mak- 
ing and criminal culpability is the development of 
the froiiLal lobes of tlie brain. Tlie frontal lobes, es- 
pecially the pre-frontal cortex, play a critical role in 
tlie executive or “CEO” functions of the brain 
which are considered the higher *10 functions of 
■±e brain. See Elkhonon Goldberg, The Executive 
■Brain: Frontal Lobes and the Civilized Mind 23 


(2001). They are involved when an individual plans 
and implements goal-directed behaviors by select- 
ing. coordinating, and applying the cognitive skills 
necessary' to accomplish the goal. See id. at 24. Dis- 
ruption of hmetions associated with the frontal 
lobes may lead to impairments of foresiglit, stra- 
tegic thinking, and risk management. See M. Marsel 
Mesulam, Behavioral Neuroanatomy, in Principles 
of Behavioral and Cognitive Neurology 1, 47-48 
(M. Marsel Mesulam ed., 2d ed. 2000). Frontal lobe 
impairment bxs been associated with greater im- 
pulsivity, difficulties in concentration, attention, 
and self-inoiiitoriiig, and impairments in decision- 
making. Id. at 42-45. One “hallmark of frontal lobe 
dysfunction is difficulty in making decisions that 
are in the long-term best interesus of the individu- 
al.” Sec Antonio K. Damasio & Steven W. Ander- 
son, The Frontal Lobes, in Clinical Neuropsycho- 
logy 404, 4.34 (Kenneth M. Heilman & Edward 
Valenstein eds., 4th ed. 2003). 

Neurodevelopmental MRJ studies indicate this ex- 
ecutive aica of the brain is one of the last parts of 
the brain to reach maturity. See Nitin GogLay el al., 
Dynamic Mapping of Human Cortical Development 
During Childhood Through Early Adulthood, 101 
Proc. Naf! Acad. Sci. 8174, 8177 (2004), In early 
adolescence, the proliferation of gray matter ■ con- 
sisting of neuron cell bodies and dendrites - peaks. 
Sec Gicdd et al, supra, at 861-862, During adoles- 
cence, the size of the frontal lubes is not largely 
altered, but their composition, consisting of gray 
and white brain matter, undergoes dymamic change 
while cc^iilve funciioniiig improves, One import- 
ant change is that gray matter thins. See Elizabeth 
R, Sowell et al., Mapping Continued Bruin Growth 
and Gray Matter Density Reduction in Dorsal 
Frontal Cortex: Inverse Relationships During 
Pastadolescenl Brain MulurQlion, 21 J. Neuvosci. 
8819, 8821 (2001) (studying 7-11, 12-16, and 23-30 
age groups). A cunlribuliiig factor to tlie thinning of 
gray matter is thought to be “pnining” which 
strengthens the *11 connections between the re- 
maining neurons. Peter R Iluttenlocher, Neural 
Plasticity: The Effects of Environment on the De- 
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velopmeni of ihe Cerebral Cortex 41, 46-47, 52-58, 
67 {2002). 

IVIRI research reveals that in the same regions 
where gray matter thins, white matter si^ificantly 
increases during adolescence, likely tlu'ough a pro- 
cess called '‘myelination’' in which a substance 
called myelin is w’rapped around brain cell axons. 
Myelination improves the connectivity of neural 
tracts by insulating the axon thereby ©x^atly speed- 
ily up tbe communicalion between cells, allowing 
the brain to process information more efficiently 
and reliably. See Goldberg, supra^ at 144. In a 
study of minors ages 5 through 17, white matter 
within the prefrontal area of the frontal lobes stead- 
iiy increased with age, likely reflecting the ad- 
vances of myelination. Allan L. Reiss et al., Brain 
Development, Gender and IQ in Children: A Volu- 
metric Imaging Study, 119 Brain 1763, 1767-1768 
(1996). A longitudinal MRJ study at the National 
Institute of Menial Heallli documented an increase 
in white matter continuing through the teenage 
years to at least age 22. Gicdd ct al., supra, at 
86 l- 862 .trNf 

n\i3. See also Reiss, supra, al 1770 
(finding expansion of white matter particu- 
larly prominent in prefrontal region of 
brain, an area implicated in higher order 
regulation of cognitive functions); Eliza- 
beth R. Sowell et al., Localizing Age- 
Related Change in Brain Sirucim-e 
Between Childhood and Adolescence Us- 
ing Statistical Parametric Mapping, 9 
Neuroimage 587, 593 (1999) (associating 
change from gray to white matter in dorsal 
cortices of the frontal and parietal lobes 
with myelination in these regions of the 
brain); Elixabetli R. Sowell et al.. In Vivo 
Evidence for Post-Adolescent Brain Mat- 
uration in Frontal and Striatal Regions, 2 
Nature Neuroscience 859, 860 (1999) 
(remarking that reduction of frontal lobe 
gray matte)' in adolescence probably re- 
flects increased myelination that may im- 


prove cognitive processing in adultliood). 

A recent longitudinal MRl study captured common 
patterns of developmejit by rescamiing The same 
children and adolescents ages 4 to 21 every two 
yxjars over the course of a ten-year period. Nitin 
Gogtay et ai., supra. *12 Researchers found that the 
maturation of the brain cortex, or outer layer, fol- 
lowed “regionally relevant inile.slones in cognitive 
and functional development,” id at 8177, with 
“[p]arts of the brain associated with more basic 
functions matur [ing] early.” Ibid. Again, the study 
confirmed that “[llater to mature were areas in- 
volved in executive function, attention, and motor 
coordination (frontal lobes).” /bri/. 

These findings from recent MRI research converge 
with earlier post-mortem studies and other research 
exploring the maturation process of the human 
brain. Close correlations had previously been noted 
between myeliiialioii and acquisition of brain func- 
tions. See Paul 1. Yakovlev & Andre-Roch T.ecours, 
The Myelogenetic Cycles of Regional Maturation oj 
the Brain, in Regional Devebpiment of the Brain in 
Early Life 3, 63-64 (Alexandre Minkowski ed., 
1967). Uue inatui'ation of the fiwitai lobes is also 
consistent with electroencephalogram (EEG) re- 
search showing that the frontal executive region 
matures from ages 17 to 21 - after inaturalion ap- 
pears to cease in other brain regions. William J. 
Hudspeth & Karl II. Pribram, Psychophysiological 
Indices of Cerebral Maiuraliun, 21 Int'l J. Psycho- 
physiology 19, 26-27 (1990); see also R.W. Thatch- 
er et a)., Human Cerebral Hemispheres Develop al 
Different Rates and Ages, 236 Science 1110, 1113 
(1987) (EEG study revealed tliat, between age 15 
and adulthood, fiber neiwoiks focused primai'ily in 
the frontal lobes grew, allowing for greater func- 
tional a-SSOciiUions among the regions of the bi ain). 

Emerging from the neuropsychological research is a 
striking view of the bram and its gradual maTura- 
tion, in tar greater detail than seen before. Although 
the precise underlying mechanisms continue to be 
explored, what is certain is that, in late adolescence, 
important aspects of brain maturation remain in- 
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complete, particularly those involving The brain's 
executive tunctions. 

*13 4. Given that 16- and 17-year-olds as agroiip 
are less mature dcvelopraentally than adults, impos- 
ing capital punishment on such adolescents does 
not serve the judicially recognized purposes of the 
sanction 

This Court has recognized that the constitutional le- 
gitimacy of the death penalty' depends t>n its ability 
to serve “as retribution and deterrence of capital 
crimes.” Alkinx v. Virginia, 536 U.S. 304, 319 
(2002) (internal quotation marks omitted). “Unless 
toe imposition of the death penalty' *** measurably 
contributes to one or both of tliese g«)als, it is notii- 
ing more than the purposeless and needless imposi- 
tion of pain and suffering, and hence an unconstitu- 
tional punishment.” Ibid (internal quotation marks 
omitted). 

"With respect to retribution *** the severity of the 
appropriate punishment necessarily depends on the 
culpability,” i.e., the blameworthiness, of the of- 
fender. lbid\ see also Stanford v. Kentucky, 492 
U.S. 361, 382 (1989) (O'Comior, J., concuning in 
part and concurring in the judgment) (Eighth 
Amendment requires a proportional ‘toexus betw-een 
the punishment imposed and the defendant's blame- 
worthiness”) (internal quotation marks omitted). , 

The Court already has recognized that personal 
culpability is lessened in the case of persons with 
mental retardation due to “diminished capacities to 
imdcrstand and process information, to communic- 
ate, to abstract from mistakes and learn from exper- 
ience, to engage in logical reasoning, to conmil im- 
pulses, and to understand the reactions of 
others, ” Atkins, .536 U.S. at 318. When such a cat- 
egory of offenders exhibits significantly diminished 
culpability for its acts, capital punishment is pro- 
hibited because the highest degree of societal retri- 
bution is not Justified. Id. at 319; see oho Elizabeth 
S. Scott & Laurence Steinberg, Blaming Youth, 81 
Tex. L. Rev. 799, 822-839 (2003) (proposing to ex- 
clude adolescents categorically from execution due 
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to their developm ental immaturily) . 

*14 Similarly, the emerging nature of adolescent 
character makes toe execution of 16- and 
17-ycar-oIds fall short of toe purposes this Court 
has articulated for capital punishment. That emer- 
ging character, demonstrated by developmentaliy 
immature decision-making when compared with 
adults, and paralleled by a still developing brain, 
diminishes adolescent blameworthiness and does 
not merit the retribution of execution because even 
“the culpability of the average [adultj murderer is 
insufficiciit to justify the most extreme 
sanction.” 536 U..S. at 319. 

With regard to deterrence, capital punishment will 
have a questionable effect on adolescents as a 
group because they are more impulsive and less 
able to anticipate the consequence.s of their action.s. 
Indeed, although identifying comparable groups of 
juveniles who have been tried as adults versus Ihosc 
who have been tried as juveniles has proven diffi- 
cult, research has failed to establish that the threat 
of adult criminal punishment through waiver or 
transfer into the adult criminal justice system has 
had any deterrent effect on adolescent misconduct, 
See Simon 1. Singer & David McDowall, Criminal- 
izing Delinquency: The Deterrent Effects of the 
New York Juvenile Offender Law, 22 L, & Socy 
Rev. 521, 529-532 (1988) (measuring New York ar- 
rest rales before and after cliange to require prosec- 
ution of some adolescents in criminal court); Eric 
L. Jensen & Linda K. Metsgor, A Test of the De- 
lerrem Effect of Legislative Waiver on Violent Ju- 
venile Crime, 40 Crime & Delinq. 96, 100-102 
(1994) (evaluating deterrent effect of Idaho statute 
mandating criminal processing as adults of adol&s- 
cents charged with serious offenses). '^9 

PN4. Studies comparing recidivism rates 
betw'een comparable groups of adolescents 
pnx^s.sed by either the criminal or juvenile 
Justice systems showed no significant spe- 
cific deteiTBut elTcel from exposure to the 
adult criminal justice system. See Jeffrey 
Fagan, Separating the Men From the Boys: 
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The Comparative Advantage qf Juvenile 
Versus Criminal Covrt Sanctions on Re- 
cidivism Among Adolescent Felony Offend- 
ers, in .Sourcebook on Serious, Violent & 
Chronic Juvenile Offenders 238, 249-250, 
253-254 (James C. Howell et al. eds., 
1995) (indicating recidivism rates were not 
generally lower for adolescents in the 
criminal justice system as opposed to those 
treated by the juvenile Justice system, in a 
cross-jurisdiclional study); Lawrence Win- 
ner et al., The Transfer of Juveniles to 
Criminal Court: Reexamining Recidivism 
Over the Long Term^ 43 Crime & Delinq. 
548, 551-562 (1997) (comparing recidiv- 
ism rales of comparable adolescent offend- 
ers in Florida). 

*15 As in the case of offenders with mental retarda- 
tion, “it is the same cognitive and behavioral 
impairments that make these defendants less mor- 
ally culpable *** that also make it less likely that 
they will process the information of the possibility 
of execution as a penalty and, as a result, conirol 
their conduct based on that information.” Atkins, 
536 U.S. at 320. Thus, under Atkins, because re- 
search indicates that imposing capital punishment 
on adolescents does not “measurably contribute” to 
the goals of retribution or deterrence, it is “an vm- 
constitutional punishment” in such cases. M at 3 1 9. 

B. Individualized Capital Sentencing Proceedings 
Do Not Account For The Mitigating Effect Of Ad- 
olescence In A Sufficiently Reliable Manner To 
Meet The Court's Eighth ;\mendment Standards 

Reliahility ha.s king been a touchstone of tliis 
Court’s Eighth Amendment jurisprudence govern- 
ing capital sentencing proceedings because of the 
severity and finality' of the sanction. The Court has 
made clear tliat reliability' takes on a heightened 
significance in the determination of whether a de- 
fendant should be sentenced to death because once 
the sanction is carried out, it is irreversible and can- 
not be rescinded, even if error is later revealed. 
“Because of that qualitative difference, there is a 
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corresponding difference in the need for reliability 
in the determination that death is the appropriate 
punishment *16 in a specific case,” Woodson v. 
North Carolina. 428 U.S. 280, 305 (1976) (plurality 
opinion). Of course, the reliability of the determina- 
tion depends in substantial part on the reliability of 
tile infbrm^ion that is presented to the decision- 
maker. “fAlccurate sentencing infonnation is an in- 
dispen.sable prerequisite to a reasoned cieLermina- 
tion of whether a defendant shall live or die by a 
jury of people who may never before have made a 
sentencing decision.” Gregg v. Georgia, 428 U.S. 
153, 190 (1976) (joint opinion). 

Critical to the State of Missouri's position in this 
case is the assumption that individualized senten- 
cing can reliably identify those adolescent defend- 
ants who do not merit execution. Individualized 
capital sentencing does allow the presentatiari of 
mitigating evidence, including that related to youth, 
which, of course, may be relevant in certain cases 
of young adults as well. But the changes in behavi- 
or, attitudes, perspective, risk-taking and personal- 
ity that are the hallmarks bf adolescence preclude 
reliably predicting a juvenile defendant's character 
in adulthood or tlie likelihood that he or she will 
continue to be dangerous in adulthood, In simpler 
terms, assessing an adolescent is like attempting to 
bit a moving target becatise of the developmental 
transitions characteristic of adolescence. 

1. Tlie unsettled nature of adolescent personality 
confounds attempts to make sufficiently reliable de- 
terminations about the character and future behavi- 
or of adolescent defendants to support execution 

a. Under tills Coiut's Eighth Amendment jurispiu- 
dence, capital sentencing juries must be allowed to 
consider evidence of tire “character and record of 
the individual offender,” Woodson, 428 U.S. at 304 
(plurality' opinion); Lockett v, Ohio, 438 U.S. 586, 
604 (1978) (plurality opinion) (requiring that “a de- 
fendant's character or record” not be precluded 
from consideration as mitigatuig evidence). Various 
state statutory .schemes specifically allow evidence 
of a defendant’s character at capital sentencing. See, 
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e.g., *17Fla. Slat, ch. ,921,141(1) (“evidence may 
be presented as to any matter that the court deems 
relevant to the nature of the crime and the character 
of the defendant”); Cal. Penal Code § 190.3 
(“evidence may be presented *** as to *** the de- 
fendant's character”). 

This Court has held that capital sentencing juries 
also are constitutionally permitted to consider the 
future dangei'ousness of a defendant. See Jwek v. 
Texas, 428 U.S. 262, 274-275 (1976) (plurality 
opinion).t™^' Moreover, capital sentencing juries 
are sometimes required by siatute to consider The 
future dangcrousness of the defendant. Among 
States with the death pepalty for juveniles, three in- 
clude the defendant's ftitiire dangeroiisness as a 
factor th£d jurors must consider at sentencing in a 
capital case.i^*^*^ In a fcjurLh Stale allowing the 
death penalty for juveniles, a fmdii^ of fiiture dan- 
geroustiess is required for imposition of the death 
penalty, These four States, taken together, 
have executed 82 percent of the juveniles executed 
since 1976. '''18 Death Penalty Information Center, 
Juveniles Executed in the United States in the Mod- 
ern Era (Since January 1. 1973) (listing 22 Juvenile 
executions), at ht- 

tp://www.deathpenaltyinfo.org''article.php?scid=27 
&di,d=203 (Iasi visited July 9, 2004). F.videncc of 
future dangerousness also is presented in some jur- 
isdictions as a nonstatulory sentencing factor.if*''*^ 

FN5. See also Simmons v. South Caroima, 
512 U.S, 154, 163 (1994) (plurality opin- 
ion) (noting that prosecutors “frequently 
emphasize a defendant's futui^ dangerous- 
ness in their evidence and argument at the 
sentencing phase”); id. at 178 (O'Connor, 
J., concuiTing in the Judgment) (where 
State puts a capital defendant's future dan- 
gerousness at issue, due process entitles 
defendant lo inform jurj' of parole ineligib- 
ility); California v. Ramos, 463 U.S. 992, 
1003 (1983) (Stale conslllutionally permit- 
ted to insfnict capital sentencing jury to 
consider Governor's power to commute a 


life .sentence without possibiiitj' of parole 
to a lesser sentencing allowing parole be- 
cause it “focuses tlie juiy on the defend- 
ant's probable future dangeroiisness”). 

FN6. Idaho Code § 19-2515(9)(h) 

(considering whether defendant “has ex- 
hibited a propensity to commit murder 
which will probably constitute a continu- 
ing threat to society”); Okla. Stat. tit. 21, § 
701.12(7) (con.sidering whether there is a 
“probability that the defendant would com- 
mit criminal acts of violence that would 
constitute a continuing threat to society”); 
Va. Code Ann. § 19.2-264.2(1) (same). 

FN7. Tex. Crim. Proc. Code Ann. § 
37.07l(2Xb)(l) (precluding imposition of 
death sentence unless jury finds that “there 
is a probability that the defendant would 
commit criminal acts of violence that 
would constitute a continuing threat to so- 
ciety”). 

FN8. Cf. United States v. Spivey, 958 F, 
Supp. 1523, 1534 (D.N.M. 1997) (allowing 
consideration of the nonstatutory aggravat- 
ing factor of future dai^erousness); United 
States V, Ngt^en, 928 F. Supp. 1525, 1542 
(D. K.an. 1996) (allowing a nonstatutory 
aggravating factor asking whctlicr “[t]he 
defendant represents a continuing danger 
to the lives and safety of others in the fu- 
ture”). 

Empirical data suggest that juries tend to consider 
future dangeroiisness even when the issue is not 
raised by the prosecutor in the penalty phase of a 
capital case. John H. Bliiine et al., Future Danger- 
ousness in Capital Cases: Always "At Issue, '' 86 
Coniell L. Rev. 397, 405-403 (2001) (presenting 
data from the Capital Jury Project); .\-ee also 
Lawrence T. White, Juror Decision Making in the 
Capital Penalty Trial, 11 L. & Hum. Behav. 113, 
124 (1987) (finding factors related to dangerous- 
ness are second only to factors related to the nature 
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of the criiTie in study of reasons why Jurors voted 
for a death sentence). 

A capital sentencing jury's deTtiTninaLion of funire 
datigerousness is a highly aggravating sent^cing 
facLor and may be outcome detennhiative. A study 
in 'I'exas showed that capital cJefenciinla wlio did 
not receive the ' death penalty were usually tiiose 
whom juries decided did not pose a fijture danger to 
society. See James W. Marquait et al., Casing into 
the Crystal Bail: Can Jurors Accurately Predict 
Dangeroiismss in Capital Cases?^ 23 T.. & Sitcy 
Rev. 449, 463 (1989) (finding 85% of juries 
between 1974 and 1988 reflisiiig to impose death 
pcnalt}' failed to find future dangerousness of de- 
fendajit); see also Williurii J. Bowers et al., The 
Capital Sentencing Decision: Guided Discretion, 
Reasoned Moral Judgment, or Legal Fiction, 
in *19 America's Experience with Capital Punish- 
ment 413, 430-431 (James R. Acker et al. eds., 2d 
ed. 2003) (finding in 14-State study tliat 
“defendant's likely fljture dangerousness [was] an 
especially prominent theme” in jury deliberations); 
Theodore Eiseiiberg & Martin T. Well.s, Deadty 
Confusion: Juror Instructions in Capital Coses, 79 
Cornell L. Rev. 1, 4-6 (1993) (finding in South Car- 
olina study that fuLure dangerousness tanked 
second only to crime itself in attention given in 
jury's penalty pliase deliberations, overshadowing 
evidence presented in mitigation), 

b. These two common sentencing factors of charac- 
ter and future dangerousness, however, present spe- 
cial problems of reliability in capital sentencing 
proceedings for 16- and 17-year-o1d defendants. Al- 
tliougli meaital health professionalsi''’^^J are able to 
characterize the ftiiictional and behavioral features 
of an individual adolescent, their abilit\= to reliably 
predict future character formatiou, dangerousness, 
or amenability to rehabilitation is inherently lim- 
ited. This is true even for adolescents with histories 
of delinquent behavior because misconduct dimin- 
ishes at a high rate between adolescence and adult- 
hood. Thus, mental health professionals' ability to 
reliably distinguish between Ihe relatively few ad- 


olescents who will continue as career criminals and 
tlie vast majority of adolescerius who will, as adults, 
“repudiate their reckless experimentation" is lim- 
ited. See Steinberg & Scott, Less Guilty by Reason 
of Adolescence: Developmental Immaturity, Dimin- 
ished Respomibility, and the Juvenile Death Pen- 
alty, supra, at 1016. 

FN9. ‘■‘Mental health professionals” is used 
here to include psychologists, psychiatrists 
and others who assess adolescents, particu- 
larly within die context of capital .senten- 
cing. 

The mania! that governs the professional evalu- 
ation of psychiatric disorders wisely bars diagnosis 
of antisocial personality disorder in individuals un- 
der the age of IS. American Psychiatric Associ- 
ation, Diagnostic and Statistical *20 Manual oj 
Mental Disorders 702, 706 (4th ed, text rev, 2000) 
(DSM). For adolescent personality disorders in gen- 
eral, the DSM cauLitms that they cannot be dia- 
gnosed except In the “relatively unusual instances 
in which tlic individual's particular maladaptive 
personality traits appear to be pervasive, persistent, 
and unlikely to be limited to a particular develop- 
mental .stage,” id. at 687, or to “an episode of an 
Axis I disorder,” e.g., depression. Ibid. The DSM's 
limitation on . assessing antisocial personality dis- 
order is even more severe, categorically prohibiting 
its diagnosis “in individuals under age 18 
years.” Ibid. 

Consequently, attempts to predict at capital senten- 
cing an adolescent offender's cliaiacter formation 
and dangerousness in adulthood are inherently 
prone to enor and create an obvious risk of wrong- 
ful execution. Ihe same evidence which could be 
used to argue that a death sentence is warranted in a 
case of an adull defetidanl may, in an adolescent, 
very well reflect transitory behavior that would not 
support such an argument. 

This problem arises, in particular, in the labeling of 
some adolescent offenders as psychopaths. Psycho- 
pathy, sometimes referred to as sociopathy, is an 
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adult pei'souality feature defined chiefly by a ami- 
bination of antisocial behavior, callousness, and 
emotional delachment. See Robeit D. Hare, Psycho- 
pathy: A Clinical Conslmct Wha^e Time Has 
Come, 23 Crim. Just. & Behav. 21, 25 (1996). Psy- 
chopaths have been de.soribed as “[IJackiiig in con- 
science and in feelings for others, [and] ... cold- 
bloodedly t(ilc[ing] whal they want and do [Ing] 
what they please, violating social norms and ex- 
pectations witliout the slightest sense of guilt or re- 
gret.” at 26. 

Unlike disorders such a.s depression, psychopathy is 
presumed to be deep seated, stable over time; and 
resistant, if not absolutely impervious, to change. 
Some experts have gone SO far as to conclude that 
“at this time there is no empirical evidence to sug- 
gest tlrat psychopathy is treatable.” Carl B. Gacono 
et ah, Treating Conduct Disorder, Antisocial, and 
Psychopathic Personalities, in Treating Adult 
and *21 Juvenile Offenders with Special Needs 99, 
113 (Jose B. Ashford et al. eds., 1997) (emphasis in 
original). As a gnjup, psychopaths “are responsible 
for a markedly disproportionate amount of the seri- 
ous crime, violence, and social distress in every so- 
ciety.” Hare, supra, at 26, One analysis concluded 
that psychopathic • offenders were approximately 
four Limes as likely to commit a future violent 
crime as were non-psychopathic, offenders. James 
F. Hemphill et al., Psychopathy and Recidivism: A 
Revievn, 3 Legal & Criminological Psycholfig. 139, 
160(1998). 

Evidence of psychopathy can strongly encourage 
the imposition of the death penalty in a particular 
case. Indeed, some of the cases wliich have shaped 
the Court's death sentencing jurisprudence have 
centered on evidence of psychopathic tendencies. 
See, e.g., Estelle v. Smith, 451 U.S, 454, 459-460 
(1981) (State's evidence that defendant was “a very 
severe sociopath”); SuUerwhiie v. Texas, 486 U.S. 
249, 259-260 (1988) (State's evidence that defend- 
ant would be a continuing threat to society' and was 
“as severe a sociopath as you can be”); Rarefoot v. 
Estelle, 463 U.S. 880, 918-919 (1983) (Blackmun, 
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J., dissenting) (State's evidence that defendant was 
a ‘‘criminal sociopath” whom no treatment could 
change). In a recent study measuring the effect on 
laypersons of hypothetical traits, participants were 
considerably more likely to support a death sen- 
tence when an adolescent offender was described as 
psychopathic. John F, Edens et al.. Psychopathic 
Traits Predict Attitudes Tenvard a Juvenile Capital 
Murderer, 21 Behav. Sci. & L, 807, 822 (2003), 

The antisocial phenomena that are emblematic of 
psychopathy in adults are difficult to assess with 
adolescents. The researcher whose groundbreaking 
description of the psychopathic personality became 
the Imis for modem diagnostic techniques warned 
that “the child or the adolescent will for a while be- 
have in a way that would seem scarcely possible to 
anyone but tiic true psychopath and later change, 
becoming a normal and tiseflil member of society.” 
Ilervey Cleckley, The Mask of Sanity 270 (5th cd, 
*22 1976); see also John F. Edens et al., Assess- 
ment of “Juvenile Psychopathy" and Us Associ- 
ation -with Violence: A Critical Review, 19 Behav. 
Sci. & L. 53, 77 (2001) (“Because most adolescents 
manifest some ‘traits' and behaviors during this 
period dial may be phenotypically similar to symp- 
toms of psychopathy, adolescence may be the most 
difficult stage of life in which to detect this person- 
ality pattern.”). 

Usmg standard psychological appraisals, various 
behaviors and traits that are associated wdth normal 
development in adolescents are, in adults, indicat- 
ive of psychopathy. These include proneness to 
boredom, impulsivity, irresponsibility, failure to ac- 
cept responsibility for one's actions, and unstable 
interpersonal relationships. See. Robert D. Hare, 
Hare Psychopathy Checklist Revised (2d cd. 2003) 
(PCL-R).[™"^| Moie recently, tliis checklist has 
been modified for adolescents, 2 \delle E. forth et 
al., Hare Psychopathy Checklist: Youlh Version 
(2003) (PCL-YV), but the revision maintains the 
basic structure of the adult version, modifying ap- 
plication of some adult factors, such as the adult 
“short-term marital relationships” factor. Adelle E. 
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Foith & Healher C. Burke, Psychopcahy in Adoles- 
cence: Assessment, Violence, and Developmental 
Precursors, in Psychopatl^: Theoty, Research and 
Implications for Society 205, 207 (David J. Cooke 
etal. cds., 1995). 

FNIO. The complete Hare Psychopathy 
Checklist Revised comprises two factors. 
The ‘•Interpensonal/Affective” factor in- 
cludes glibness/superficial charm- grandi- 
ose sense of self-worth; pathological lying; 
conning/manipulative; Jack of remorse or 
guilt; shallow affect; callous/lack of em- 
pathy; failure to accept responsibility for 
actions. The “Social Deviance” factor in- 
cludes need for stiinulatioa''pr«rieness to 
boredom/parasitic lifestyle; poor behavior- 
al controls; early behavior problems; lack 
of realistic long-term goals; impulsivity; 
irresponsibility; juvenile delinquency; re- 
vocation of conditional release and crimin- 
al versatility. Other items are promiscuous 
sexual behavior and many short-term mar- 
ital relationships. Robert D. Hare, Hare 
PCL-R Technical Manual 85 (2d ed. 2003). 

*23 Although the PCL-YV and other measures of 
psychopathy may aid in making short-term predic- 
tions of violent behavior in adolescence, “they 
provide little support for the argument chat psycho- 
pathy during adolescence is a robust predictor of fu- 
ture violence, particularly violence that occurs bey- 
ond late adolescence.” ^ens et al., Assessment oj 
“Juvenile Psychopathy" and Its Association with 
Violence: A Critical Review, supra, at 73 (emphasis 
in original). Despite findings of stability over a few 
months of psychopathic traits among adolescents, 
“[cjlcarly, there are no data to determine the actual 
risk for adult diagnosis in children who score high 
on psychopathic traits.” Paul J. Frick et al.. The 4 
Year Stabiiily of Psychopathic Traits in Nort- 
Referred Youth, 21 Behav. Sci. & L. 713, 732 
(2003). In gauging whether two different tests of 
psychopatliy p-acked each other or niei-ely tracked 


indicia of normal iiniTiatuiity in adolescents, one 
study concluded that “[tjhese mea.sures of psycho- 
padiy, a distinctive constellation of enduring per- 
sonality traits, were less strongly associated with 
one another than w'ith measures of immaturity^, a 
broad set of incapacities associated with normative 
phases of (tevelopment [in adolescents],” Jennifer 
L. Skeem & Elizabeth Cauftinan, Views of the 
Downward Fcctension: Comparing the Youth Ver- 
sion of tfte Psychopathy Checklist with the Youth 
Psychopathic Traits Im-entory, 21 Behav. Sci. & L. 
737, 764 (2003); see also Daniel Seagrave & 
Thomas Grisso, Adolescent Development and. the 
Measurement of Juvenile Psychopath)’, 26 L. & 
Hum. Behav. 219, 229 (2002) (expressing concern 
over “false positive” rate in ideiiLirying psycliopath- 
ic traits in adolescents). 

c. The sentencing process is ill-sniteci to discern the 
difference between transitory adolescent behavior 
and enduring adult chtiruclcr trails. Tliese distinc- 
tions are critical for determining a capital defend- 
ant's character and future dangcrousness. The ob- 
servable behavior of different adolescents can be 
identical in adolescents who will persist as criminal 
offenders through adultliood and tliose who will 
not. See Edens et al., Assessment of "Juvenile Psy- 
chopathy" and its Association with Violence: A 
Critical Review, supra, *24 at 59 (measure.s of psy- 
chopathy may tap “relatively normative and tem- 
porary chaiacteristics of adolescence ratlrcr than 
deviant and stable personality features”) (emphasis 
in original); cf. I’homas Grisso, Double Jeopardy: 
Adolescent Offenders with Mental Disorders 64-65 
(2004) (discontinuity of disorders in adolescence 
creates “moving targets” for identification of men- 
tal disorders); Edward P. Mulvey & Elizabeth 
Caufftnan, The Inherent Limits of Predicting School 
Violence, 56 Am. P.sychologist 797, 799 (2001) 
(“Assessing adolescents, therefore, presents the for- 
midable challenge of hying to capture a rapidly 
changing process with few ti'ustwoitliy markers.”). 

The likelihood of error in ascertaining putatively 
enduring feauires of an adolescent's behavior is 
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high. The fundamental problem is found in the in- 
ability to distinguish in a reliable way between the 
few acfolesceni offendei's who may not be amenabic 
to rehabilitation and the many who will spontan- 
eously desist or who will respond to sanction or in- 
ter\'entit)n. Tlie absence of proof that assessmenLs 
of adolescent behavior will remain stable into 
adulthood invites unreliable capital sentencing 
based on faulty appraisals of character and future 
conduct. 

2. The lapse of time between a crime and senten- 
cing tends to coinplicale assessment of tlie adoles- 
cent capital defendant 

Even if a sufficiently reliable means existed U") as- 
sess the true character and future dangerousness of 
an. aclolesceriL defendant, tlie niatuiation of an ad- 
olescent that occurs between the date of a crime and 
die time of a capital sentencing assessment further 
complicates efforts to capture accurately an adoles- 
cent's capacities and maturity at the time of an of- 
fense. Tlie lapse of time is likely to involve much 
more significant psychological changes in adoles- 
cents than in adults. 

An evaluation performed tor the purpose of capital 
sentencing will consider an adolescent who has, ne- 
cessarilyi *'25 aged since the date of the offense. 
Having advanced turthcr through puberty, the de- 
fisndanl may have more llie appearance of a man 
than the boy who committed the offense. In one ju- 
venile case, jurors imposed a death sentence, at 
least in part, based on the defendant's seemingly 
more adult physical appearance. Michael E. Anto- 
nio cL al., Cofuial Jurors as the Litmus Test of Com- 
miinity Conscience for the Juvenile Death Penalty, 
87 Judicature 275, 282 (2004) (discussing data 
from the Capital Jury Projeci). Tlie defendant was 
nearing 21 years of age by the time of trial, was 
physically imposing, unusually tall, and characlcr- 
ized by one juror as a “tall, pretty muscular black 
guy.” Ibid. Interestingly, several jurors described 
him “as utterly emotionless, despiie other jurors’ re- 
ports of his tears at the mention of his murdered 
brother” and his mother’s testimony. Ibid. 


Neui'odevelopmcnial maturation may have altered 
the adolescents impulsivity, difficulty in weighing 
options, vulnerabilities to situational lactors or oth- 
er features of relative developmental Immaturity 
that existed at the time of the offense. Exposure to 
the adult corrections system while awaiting trial 
and sentencing can also affect adolescents, their be- 
havior and their presentation. In a study of the im- 
pact of incarceration on adolescents, offenders re- 
ported that, at best, experience in adult facilities 
was a test of will atid endurance and, at worst, a 
painful and denigrating experience that seiv'ed as 
reason to become “more angry, embittered, cynical 
and defeated.” Donna Bishop & Charles Frazier, 
Consequences of Transfer, in The Changing Bor- 
ders <f Juvenile Justice: Transfer of Adolescents to 
the Criminal Court 227, 259 (Jeffrey Fagan & 
Franklin E. Zimring cds., 2000). 

A more adult appceirancc at sentencing is harder to 
reconcile with whatever mitigating evidence of im- 
maturity' may be introduced. The professional opin- 
ion rendered by experts for the purpose of capital 
sentencing and the impression left with the senten- 
ccr during trial will reflect an older, more mature 
person, even thougli the ofTcndirig *26 beliaviors at 
issue were adolescent. Thus, in many ca.ses, the 
judge and jury will encounter a person who is dif- 
ferent in highly relevant respects from the individu- 
al who committed the crime. The passage of 
months or perhaps years between the offense and 
sentencing may punish a defendant because he ap- 
pears, thinks, and behaves in a more mature fashion 
than he did when he committed tlie offense, elimin- 
ating the opportunity to judge the defendant's de- 
velopmental state at llie time of tlie crime. Cf. 
R.ichard L. Wiener et al,, Guided Jury Discretion in 
Capital Murder Cases: 'Ihe Role of Declarative and 
Procedural Knowledge, Psych. Pub. Pol'y & T. 
(forthcoming 2004) (ms. at 74-82) (studying the in- 
adequacies of jury instructions to explain needed 
concepts in the penalty phase of first-degree murder 
trials). 

3. Unconscious racism may falsely attribute greater 
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culpability to African American adolescent offt^d- 
ei's 

The asse.sstneiiL of the maturity and responsibility 
of individual adolescent offenders also can be im- 
permissibly influenced by unconscious bias. Recent 
research has revealed that a stereotyped belief that 
African Americ-an adolescents possess more adult- 
like criminal intent may taint judgments about the 
culpability of adolescent offenders. Police officers 
and probation officers reported more negative trait 
ratings, greater perceived Culpability, less cliild-like 
qualities and recommended harsher punishment for 
adokscenT? after the officeTs were provided a set of 
subliminal cues related to African Americans. 
Sandra Graham & Brian S, Lowery, Priming Un- 
conscious Racial Stereotypes About Adoleticeni Of- 
fenders., L. & Hum. Behav. (forthcoming 2004) 
(ms. at 18-19, 25-26). Police and prohation officers 
induced to think about African Americans were less 
likely to judge tlie hypothetical juvenile offenders 
as immature, and more likely to think of diem as 
adult-like in their behavior. Ibid. 

*27 Previous research found that probation officers 
arc more likely to attribute the criminality of Afric- 
an American adolescents to negative pei-sonal de- 
fects such as a lack of remorse, while they are more 
likely to attiibute criminal behavior of white ad- 
olescents to negative environmental causes such as 
a dysfunctional family. George S, Bridges & Sara 
Steen, Racial DispariiiR.s in Official /4.v.ve,s.s7ne«cv of 
.Juvenile Offenders: Attrihutional Stereotypes as 
Mediating Mechanisms, 63 Am, Soc. Rev. 554, 
559, 561-.554 (1998) (summarizing regression ana- 
lysis of 233 probation officer reports controlling tor 
variables such as age, .sex, offense, and }wior re- 
cord).i^”“l 

FNll. Since 1976, 55% of those executed 
in the United States who were under 18 at 
the time of their offense were African 
American or Latino. Death Penalty Inform- 
ation Center, Juveniles Executed in the 
United States in the Modern Era (Since 
January 1, 1973) (listing 22 juvenile exe- 
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cutions . since 1976), at ht- 
tjji/Avww.dealhperaUyinfo.org/arlicle.php? 
scid=27&did=203 (last visited July 9, 
2004). hi confrast, 40% of the adult of- 
fenders sentenced to death since 1976 were 
African American or Latino. Death Penalty 
Information Centei', Execution Database 
(listing 895 adult executions since 1976), 
al iit- 

tp://www.deathpenalty info.org/execurions. 
php (last visited July 9, 2004). 

C. Individualized Capital Sentencing Cannot Cor- 
rect For The Heightened Risk Of Error Produced 
By Immature Adole.scent Decision-making .At 
Earlier Stages Of The Criminal Process 

Judgments made by adolescents, who on average 
are less mature than adults, will also affect a de- 
fendaiit's participation at the stages of the criminal 
process before sentencing. Adolescent immaturity 
undermines a defendant’s ability to make meaning- 
ful and fully irfemned decisions to manage his or 
her own defense. Decisions by a defendant 
tlu-oughout die investigatory and U'ial process may 
influence whether the death penalty will bb sought 
or imposed. As is true for defendants with mental 
retardation, the po-ssibility *28 of false confessions, 
difficulties in giving meaningful assistance to coun- 
sel, and poor peifonnance as witnesses all mcrcase 
the likelihood*' that adolescents will be convicted, 
and then e.xecuted, in error. See Atkins, 536 U.S, at 
320-321. 

A recent analysis found that adolescents w'ere over- 
represented among those who falsely confessed in 
response to interrogation. Steven A. Drizin & 
Richard A. Leo, The Problem of False Confessions 
in the Post-DNA World, 82 H.C.L. Rev. 891, 944 
(2004). Among a total of 113 false confessors, 16% 
were between the ages of 16 and 17, represerling 
the highest concentration among any averaged two- 
yeai' age group. Id. at 945, table Among 

all cases studied, false confessions were concen- 
trated in the most serious offenses, the overwhelm- 
ing majoriiy occuiTing in murder cases (81%), fol- 
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lowed by cases of rape (9%) and arson (3%). Id. al 
946. One case was that of the Central Park jogger 
victim in which four 14- to 16-year-old defendants 
were convicted of rape or other crimes on the basis 
of their confessions, but later were exonerated by 
DNA evidence linking the crime to a notorious seri- 
al rapist, id. at 894-900. 

FT^12. Twelve other defendants in the 
study were not counted in these results be- 
cause Lheir ages were unknown. Id. at 945, 
n. 350. I'ogether, the 125 defendants in the 
study constituted “the largest collection of 
interrogation-induced false confession 
cases ever assembled and analyzed in the 
research liLeraLure.” Id. at 924. All cases 
involved confessions that were 
“indisputably false.” /c/, at 925. 

False evidence presented by authorities to an indi- 
vidual in an effort to elicit a confession can lead an 
individua] to confess to an act he or she did not 
commit. The same individual may then internalize 
the confession and confebulale details consistent 
with the false confession. See Saul M. Kassin & 
Katherine L. Kiechel, The Social Psychology of 
Faise Confessions: Compliance, Internalization, 
and Confabulation, 1 Psycholog. Sci. 125, 127 
(1996) (69% of te.si participanis signed confessions 
admitting to errors *29 they did not commit in as- 
signed clerical tasks), Research indicates ihal ad- 
olescents are more susceptible to these kinds of 
suggestion of guilt than are adults. In a study com- 
paring 1.5- and 16-year-olds to young adults ages 18 
to 26, the adolescents were more likely to take re- 
sponsibility for a mock crime when pi'esented with 
false evidence of their guilt. Allison D. Redlich & 
Gail S. Goodman, Taking Responsibility for an Act 
Not Committed: The Influence of Age and Suggest- 
ibility, 27 L. & Hum. Behav. 141, 151 (2003). 

The reliability of convictions and sentences can 
also be directly affected by adolescent defendants' 
understanding of their legal rights. In a recent study 
of more than 1,300 adolescents and young adults, 
researchers found adolescent immaturity of judg- 


Page 20 


ment reflected bi adolescent decision-making con- 
cerning criminal proceedings. Thomas Grisso eL ah. 
Juveniles’ Competence to Stand Trial: A Comparis- 
on of Adoieseenls' and Adults' Capacities a.t Trial 
D^endanis, 27 L. & Hum. Behav. 333 (2003). The 
research examined psychosocial mfluciices on legal 
decisions that criminal defendants are often re- ■ 
quired to malce, involving w’hethcr to confess to the 
police or remain silerU, whether or to what extent to 
communicate with counsel, and whether to accept a 
prosecutor's plea offer. Id. at 336. After parlicipaiils 
completed a standardized measure of abilities relev- 
ant to competency to stand trial, i.e., participating 
in and understanding the trial process, researchers 
went on to assess the relationship between imma- 
turity and the choices made m the course of a crim- 
inal adjudication. Ibid. Adolescents, including older 
adolescents who scored at adult levels on measures 
of capacity relevant to legal competence to stand 
trial, nonetheless tended more often than adults to 
make choices that reflected llic influences of 
psychosocial immaturity, id. at 336-337, 343. 

AlUiough older adolescents were Jiiore likely than 
younger adolescents to recognize potential risks 
and utiderstond how unpleasant consequences 
would be if they occurred, their percepLion of the 
likelihood that the adverse *30 consequences would 
actually occur was not s^iificantly different than 
that of younger adolescents, id. at 354. Con- 
sequently, die researchers concluded dial 
“psychosocial immaturity may affect a young per- 
son's decisions, attitudes, and behavior in the role 
of defendant in ways that do not directly implicate 
competence to stand trial, but that may be quire im- 
portant to how they make choices, interact with po- 
lice, relate to lheir aiLorneys, and re.spond to the tri- 
al context.” id. at 361. That means ^at adolescents 
“may' make different legal decisions lliati they 
themselves would make in their adult years." Id. at 
335. 

CONCLUSION 

For the reasons set forth above and in respondent's 
brief, the judgment of the Missouri Supreme Court 
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should be affirmed. 
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Mr. Scott. Mr. Johnson. 

TESTIMONY OF RAPHAEL B. JOHNSON, 

JUVENILE OFFENDER REFORMED, DETROIT, MI 

Mr. Johnson. Mr. Chairman, Members of the Committee, thank 
you for inviting me to testify before you today. I give honor to God 
for giving me my life and for showing me the mercy that I have 
been shown. My name is Raphael Bernard Johnson, and I am be- 
fore you as someone who as a teenager committed a horrible and 
senseless crime. An innocent person lost his life because of me, and 
that is something that I regret more than I can ever say, and it 
is something that I will remember for the rest of my life. 

I am a man who spent my young adulthood in prison. By the 
grace of God, I did not receive a life without parole sentence, and 
because of that I was released from prison and have dedicated my 
life to making amends. I would like to tell you my story in hopes 
that it illustrates just how important it is for young people to get 
second chances. 

I grew up in a Detroit neighborhood known for violence, guns, 
and drug dealing. My father went to prison when I was a baby. Al- 
though I had a loving mother who worked hard for our family, I 
now know that I direly needed a role model, and I searched for it 
in desperate places. As a child and youth, I looked to the streets. 
I thought that being a gangster would make me a man. 

My first arrest was at 12 . At 14, I was sent to a boys’ home for 
4 years. There things did begin to look up for me. I was given a 
scholarship to attend a private high school, and I excelled. I was 
on the honor roll. I was captain of the football team. I even made 
it to homecoming king. I had a lot going on for me, yet still I was 
an adolescent who could not think clearly before he acted, and 
could not control his anger, and could not walk away from conflict. 

When I was 17 years old, at a party where I got into a scuffle 
and was thrown to the ground, in rage and fear I ran and got a 
gun, and I shot someone. It was the most cowardly act imaginable. 
What was in my head at that time? I didn’t think about my future. 
I didn’t even comprehend that I was ending someone else’s future. 
Later I learned that his name was Mr. Johnny Havard. I was tried 
as an adult and sentenced to 10 to 25 years in prison. Had the out- 
come been slightly different, my sentence would have been life 
without parole. 

Like a lot of youths sentenced to adult prisons, change did not 
come immediately. Change took time. My thoughts began to go to 
the horrible realities of the losses I caused to the victim’s family. 
I even wrote letters trying to express my apologies. Each letter 
would be returned with an “address expired” stamp fixed to it. 

I realized that I could best serve Mr. Havard’s memory by chang- 
ing myself. One thing I had going for me was hope. Because I had 
the chance of parole, a chance that thousands of young offenders 
serving life without parole do not have, I had hope. From day one, 
I saw the light at the end of the tunnel. I had something to work 
towards. And the dream of helping others and having a family and 
making a difference all seemed like a possibility. 

I took advantage of all available programming and became a cer- 
tified carpenter, certified plumber, electrician, even a paralegal. I 
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read over 1,300 books. I thought about my faith and relationship 
with God. I was able do this in part because I had a strong support 
of family, friends, clergy, and even my father, who had transformed 
himself from a gangster into a State correctional officer for the 
State of Michigan. I focused on what I could do to right my wrong, 
to somehow atone for the innocent life I had taken. 

Twelve years after the senseless and unwarranted murder of Mr. 
Johnny Havard, I was released from prison. I have been out now 
for 4 years. I went to college, and last year I received my B.A. 
Summa cum laude from the University of Detroit Mercy. I married 
my childhood sweetheart Shannon, and she has given me two beau- 
tiful children. I started my own company, where I do motivational 
speaking and conflict resolution all around this country. I work 
with Goodwill Industries in Detroit, helping ex-offenders as a com- 
munity reintegration coordinator. I am a published author. I expect 
to complete my master’s degree in December of 2008. My master’s 
project will result in a new book about successfully reintegrating 
offenders into society. 

I submit to you that everyone makes mistakes, errors in judg- 
ments and decisions that they wish they can take back at a later 
time. Perhaps this is especially true for young people. What I want 
to convey to you all is that for any juvenile offender who commits 
a crime as horrible and senseless as mine, there should still be 
some hope. 

I think about my actions that night every single day. I think 
about Mr. Havard’s mother, who once declared in a courtroom that 
she could never forgive me. Now, many years later, I have a deeper 
understanding of her pain, because when I look at my 2-year-old 
son and my little baby and imagine if a teenager took their lives, 
I think that I have a clearer sense of her hurt and her pain. How- 
ever, I also can empathize with the errors of a misguided teenager 
who acts without thinking into the future and takes the life of an- 
other person. 

I humbly ask you all to vote for H.R. 4300, and do so in recogni- 
tion that no adolescent is beyond hope of redemption. And every 
young person should have the chance to prove that they can change 
and be afforded the opportunity to make the difference. Thank you 
for listening. 

Mr. Scott. Thank you, Mr. Johnson. 

[The prepared statement of Mr. Johnson follows:] 
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Prepared Statement of Raphael B. Johnson 

STATEMENT OF RAPHAEL B, JOHNSON 
IN SUPPORT OF 

The Juvenile Justiee Aeeountability and Improvement Aet of 2007, H.R. 4300 
House Judiciary Committee 

Subcommittee on Crime, Terrorism, and Homeland Secitrity 
September 11, 2008 

Mr. Chairman and members of the Committee, thank you for holding this hearing and for 
inviting me to testify here today. I give honor to God for my life and the mercy I have been 
shown. My name is Raphael Bernard Johnson. 1 am before you as someone who, as a teenager, 
committed a horrible, senseless crime. An innocent person lost his life because of me - 
something 1 regret more than 1 could ever say, and something 1 will have to live with for the rest 
of my life, 1 am a man who spent my young adulthood in prison. By the grace of God 1 did not 
receive a life without parole sentence, and because of that I was released from prison, and have 
dedicated my life to making amends. I would like to tell you my story in hopes that it illustrates 
how important it is for young people to get second chances. 

I grew up in a Detroit neighborhood known for gun violence and drug dealing. My father 
went to prison when I was twenty-two months old. My mother was alone as the head of our 
house. She worked long hours in order to compensate for the fact that she had no one to rely on. I 
now know that I direly needed a role model, and I searched in desperate places to find one. As a 
child and youth, I looked to the streets and to tough men. I wanted to somehow be like to them, 
and to be accepted. I wanted to be tough. I wanted to be a gangster. I thought these things would 
make me a man. I know now just how distorted that perception was. 

My first arrest came when I stole my grandmother’s gun. I was twelve years old. I took it 
to school to build a tough-man persona. At fourteen, I was sent to a boys home for four years. 

1 
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There, things began to look up for me. I was given a full scholarship to attend the University of 
Detroit High School. I excelled in high school. I was on the honor roll. I was the captain of the 
football team. I was even homecoming king. I had a lot going for me, and still, I was an 
adolescent who could not think clearly before he acted, could not control his anger or walk away 
from conflict. 

When 1 was 1 7 years old, 1 did the most horrible thing that anyone could ever do to 
another human being. The night it happened, I went with friends from school to a party. We were 
thrown out of the party for horseplay. Once we were outside, we had a physical altercation, and I 
was thrown to the ground. In front of my friends, I was embarrassed, frightened, and angry. 
Without thinking, I acted out of rage and fear. One of my friends had a gun in his car. I ran to get 
it, returned and fired it three times. The bullets I shot killed someone who was not even involved 
in the scuffle 1 had just had. It was the most cowardly act imaginable. 

What was in my head at the time'’ 1 didn’t think about my future. 1 didn’t comprehend 
that 1 was ending someone else’s life and future. Later I learned his name was Mr. Johnny 
Havard. T think years passed before I was mature enough to really understand what I had done. 

I was tried as an adult and found guilty. I was very fortunate that I did not get life without 
parole. The circumstances of the case and the fact that my supporters got me good attorneys 
meant that I narrowly escaped a charge that would have resulted in life without parole. I was 
sentenced to 10-25 years in prison. 

Like a lot of youth offenders who are sentenced to adult prison, the early years of my 
incarceration were not perfect by far. 1 was still misguided, with an unclear understanding of 
manhood. 1 violated the prison rules three times: for a fight, assault, and threatening behavior. 
These infractions resulted In my spending nearly six years in solitary confinement where T was 
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locked down for 23 hours a day, without fresh air and little natural light. Something happened 
when I was about 25 years old, and I began to change. I got tired. My exhaustion with this 
meaningless life propelled me to do everything in my power to change who I was and who I was 
becoming. 

As the years went by, 1 grew up inside that cell . Over time, 1 began to come to tenns with 
myself and to look at what I had done. 1 began to detest my crime and 1 came to understand Mr. 
Havard and his family as human beings. I began to think of what T had put them through and T 
wrote letters trying to express my apologies and beg for forgiveness. Each letter would be 
returned with an “address expired” stamp affixed to it. 

Because I had the chance of parole, a chance that thousands of other young offenders do 
not have, I had hope. From day one I saw light at the end of the tunnel. I had something to work 
towards, and the dream of helping others, having a family, making a difference in the world 
seemed like a possibility, I immersed myself in education and vocation, 1 read over 1,300 books 
and wrote three of my own. I took advantage of all available programming and became a 
certified carpenter, plumber, electrician and paralegal. I thought about my faith and relationship 
with God. In doing so, I learned self-discipline. I began to search my soul. Through this self- 
introspection I was able to question my thinking of the past, develop a value system and have a 
deeper understanding of my actions. I realized I was lying to myself about what really happened 
the night of my crime, and I was living a life where I blamed others for situations I got into. In 
short, I matured. I grew up. I did the things that a young adult should do, leaving behind 
adolescence. 

I was able to do this in part because I had a strong desire to make up for the harm 1 had 


done. In addition, I had the support of family and friends who sent letters, money, and clothes 
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and visited me. There were community ties which included business owners, clergy, elected 
officials and educators. I was also fortunate because through all of this, I had people who 
believed in me and supported me. Father Don Vettese, a Jesuit priest, stayed in touch through 
letters, giving me hope. He continues to assist me today. My father, who had transformed 
himself from a gangster to a correctional officer (for nearly 25 years now) also inspired me. I 
focused on what 1 could do to right my wrong - to somehow atone for the innocent life 1 had 
taken. I began to concentrate on who T was going to be upon release rather than what T was going 
to do when released. 

Twelve years after tlie senseless and unwarranted murder of Mr. Johnny Havard, I was 
released from prison. I have been out four years. I went to college and last year I received my 
B.A. summa cum laude from the University of Detroit Mercy. I married my childhood 
sweetheart, Schannon, and she has given me two beautiful children. 1 started my own company 
where 1 do motivational speaking and conflict resolution all around the country. I work with 
Goodwill Industries of Greater Detroit as a Community Reintegration Coordinator where 1 help 
ex-offenders successfully re-enter society. I am a published author and have appeared in the 
media, and I am a community activist. I am currently working on a Master’s degree and expect 
to be finished by December 2008. For my Master’s project, I will produce a new book and 
curriculum to help ex-offenders successfully re-enter society. 

I humbly submit to you that everyone makes mistakes, errors in judgment, and decisions 
that we wish we could undo at a later time - especially young people. In many, many ways, I am 
not the same person 1 was at age 17. 1 did things then that 1 could never do now. 1 have chosen a 
different path. What 1 want to convey to you is that for any juvenile offender who commits a 
crime as horrible and senseless as mine, there is still hope. A teenager is not fully formed yet. 
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I think about my actions that night every single day. I think about Mr. Havard’s mother 
who once declared in the courtroom that she could never forgive me. Now, many years later, I 
have another, deeper understanding of her pain. I look at my two year old son and my baby 
daughter and when 1 imagine them being murdered by a teenager, 1 think 1 have a clearer sense 
of her hurt and anger. However, 1 also can empathize with the errors of a misguided teenager 
who acts without thinking and takes the life of another person. 

T humbly ask you to vote for H R. 4300 and do so in recognition that no adolescent is 
beyond hope of redemption, and every young person should have the chance to prove that they 
can change and he afforded the opportunity to make the difference. Thank you. 
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Mr. Scott. Ms. Calvin. 

TESTIMONY OF ELIZABETH M. CALVIN, ESQUIRE, CHILDREN’S 

RIGHTS ADVOCATE, CHILDREN’S RIGHTS DIVISION, HUMAN 

RIGHTS WATCH, LOS ANGELES, CA 

Ms. Calvin. Mr. Chairman and Members of the Committee, 
thank you for inviting me to testify today. I am here to support leg- 
islation that would provide a meaningful opportunity of parole for 
youth who have been sentenced to life in prison. 

The sentence of life without the possibility of parole is a sentence 
to die in prison. There is no time off for good behavior. There is 
no chance to prove that you have become a different person. Next 
to the death penalty, there is no harsher condemnation. 

The Federal Government and 39 States sentence youth under the 
age of 18 to life in prison without the possibility of parole. In some 
States, those children are as young as 13 years old. The United 
States stands alone in the use of this sentence. No other country 
uses this sentence with children. Here we have over 2,500 individ- 
uals who are serving life without parole with no chance for release 
for crimes that they committed when they were under the age of 
18. In the rest of the world there are zero. 

H.R. 4300 would ensure that young offenders are held account- 
able for their actions, that they face severe penalties. But what this 
bill does is recognize that young people are different than adults. 
They are different in their ability to change. 

This bill provides incentives for people to work toward rehabilita- 
tion while in prison. It is not a get out of jail free card. It is a 
chance to earn one’s freedom through rehabilitation. A parole hear- 
ing will decide whether a person should be released and whether 
they have been rehabilitated or not. It will also provide opportunity 
for the victim or victim’s family members to be heard. 

Human Rights Watch has investigated the use of life without pa- 
role in the United States since 2004. Based on our research, we 
support the passage of H.R. 4300 for three primary reasons. The 
use of this sentence for juveniles is frequently disproportionate, it 
is racially discriminate, and it is in violation of international law. 

One example of the disproportionate use of this sentence is the 
case of Sara K. Sara was raised by her mother, who was addicted 
to drugs and abusive. At age 11, Sara met G.G., a 31-year-old man. 
Soon after, he sexually assaulted her, and he began grooming her 
to become a prostitute. At age 13, Sara started working as a pros- 
titute for G.G. He continued sexually assaulting her and using her 
as a prostitute for almost 3 years. Just after she turned 16, she 
took a gun and shot and killed G.G. And she is serving life without 
parole. 

Life without parole was created for the worst criminals, but our 
research in the United States has found that this sentence is rou- 
tinely used with young people who have never before been in trou- 
ble with the law. We estimate that nationally 59 percent of youth 
who get this sentence are first-time offenders, without even a shop- 
lifting on a criminal record. 

Additionally, our research has found that these young people 
often acted under the influence, or in some cases the specific direc- 
tion, of adults. For example, in California we found that an esti- 
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mated 70 percent of cases in which a teen acted with a codefend- 
ant, at least one codefendant was an adult. More disturbing than 
that is the fact that, in these cases, 56 percent of the time the 
adult got a lower sentence than the juvenile. 

Also troubling is the fact that often youth are sentenced to life 
without parole when they were not the primary actor in the crime. 
They were not the trigger person. They were not the person who 
physically committed the crime. For example, nearly half the youth 
sentenced to life without parole surveyed in Michigan were sen- 
tenced for aiding and abetting or for an unplanned murder that 
happened in the course of a felony. 

We also have serious concerns that racial discrimination and dis- 
parities plague the sentencing of youth to life without parole 
throughout the United States. On average, across this country 
Black youth are serving life without parole at a per capita rate that 
is 10 times that of White youth. Many States have racial dispari- 
ties that are far greater than that. 

Finally, we support H.R. 4300 because international law pro- 
hibits life without parole for people who commit their crimes under 
the age of 18. Oversight and enforcement bodies for two treaties to 
which the U.S. is a party have found the practice of sentencing ju- 
venile offenders to life without parole to be a clear violation of U.S. 
treaty obligations. 

H.R. 4300 would provide meaningful opportunity for parole to 
youth offenders, and we urge your support. Thank you. 

Mr. Scott. Thank you very much. 

[The prepared statement of Ms. Calvin follows:] 
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Children's Rights Advocate, Human Rights Watch 

H.R. 4300, the “Juvenile Justice Accountability 
and Improvement Act of 2007” 

House Judiciary Committee 

Subcommittee on Crime, Terrorism, and Homeland Security 
September 11, 3008 

Mr. Chairman and members of the Committee, thank you for holding this hearing and 
for inviting me to testify on the important topic of the sentencing of youth who were 
below the age of 18 at the time of their offenses to life without the possibility of 
parole. I am here to testify in support of legislation that would end this practice in 
the United States and provide meaningful access to parole hearings or other review 
for youth offenders serving this sentence. 

The decision to sentence a juvenile to life without the possibility of parole is a 
decision to sentence that young person to die in prison. There is no time off for good 
behavior, no opportunity to prove that you have become a different person, 
responded with remorse and chosen paths of rehabilitation. Next to the death 
penalty, there is no harsher condemnation, no clearer judgment by our criminal 
courts that this is a life to be thrown away. The federal government and 39 states 
sentence under-18 offenders to life without the possibility of parole. 

In the US we believe that people under the age of 21 lack the judgment needed to 
drink alcohol responsibly; that those below 18 are too immature to understand the 
implications of signing a contract; and that someone younger than 16 cannot assess 
the risks and consequences inherent in driving a car. Yet, in this country we have 
also decided that children as young as 13 are mature enough to be sentenced to die 
in prison. 
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The United States stands alone in its imposition of this sentence on children. In the 
US there are currently more than 2,484 people who were convicted of crimes 
committed as children and sentenced to life without parole. There is not a single 
individual serving this sentence in the rest of the world. 

The Juvenile justice Accountability and Improvement Act of 2007 would allow states 
and the federal government to ensure that young offenders receive serious 
punishments to hold them accountable for actions that have caused enormous 
suffering to victims and their families. H.R. 4300 would, however, also provide 
youth— who are different from adults in their capacity to change— with an incentive to 
work towards rehabilitation in prison. Access to a parole hearing or another form of 
meaningful review is not a “get out of jail free” card. It is a chance to earn one’s 
release from prison through rehabilitation. Parole hearings would assess a youth 
offender’s rehabilitation, and they would also provide a necessary opportunity for 
victims and their families to be heard. 

Through in-depth statistical and legal research, in-person interviews with youth, 
judges, prosecutors and defense attorneys, lawmakers and victims. Human Rights 
Watch has investigated the use of life without parole for youth throughout the United 
States since 2004. We have found that not only is the US now the sole country 
imposing this sentence on children, but the sentence is also imposed unfairly and 
disproportionately upon racial and ethnic minorities. Based on our research, we 
support the passage of H.R. 4300 for three main reasons. The use of this sentence 
for juveniles is frequently disproportionate, racially discriminatory, and a violation of 
international law. 

One example of the disproportionate use of the sentence is the case of Sara K. Sara 
was raised by her mother who was addicted to drugs and abusive. She was 16 years 
old at the time of her crime. At age 11 Sara met “G.G.,” a 31-year-old man. Soon after, 
he sexually assaulted Sara and began grooming her to become a prostitute. At age 
13, Sara began working as a prostitute for G.G. He continued sexually assaulting Sara 
and using her as a prostitute for almost three years. Shortly after turning 16, Sara 
shot and killed G.G. She was sentenced to life in prison without parole. 
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It is not just the facts of individual cases that show the disproportionate use of this 
sentence. There are more systemic problems. The sentence of life without parole was 
created for the worst criminal offenders. But we have found that life without parole is 
not reserved for juveniles who commit the worst crimes or who show signs of being 
irredeemable criminals. For example, this sentence is routinely used with young 
people who have never before been in trouble with the law. Human Rights Watch 
found that nationally an estimated 59 percent of youth sentenced to life without 
parole are first-time offenders. They had no prior juvenile or criminal record 
whatsoever— not even a shoplifting conviction.’ 

Additionally, our research found that these young people often acted under the 
influence or at times specific direction of adults when they committed their crimes. 
For example, in California, in an estimated 70 percent of cases in which a teen was 
acting with codefendants, at least one codefendant was an adult.’ Even more 
disturbing, however, is that in an estimated 56 percent of cases with adult 
codefendants, the adult received a lower sentence than the youth who is now 
serving life without parole.^ 

Also troubling is the fact that often youth sentenced to life without parole were not 
the primary actors in the crime: they did not pull the trigger; they did not physically 
commit the crime. Nearly half of youth sentenced to life without parole surveyed in 
Michigan were sentenced for aiding and abetting or an unplanned murder in the 
course of a felony.’’ Thirty-three percent of youth sentenced to life without parole 
whose cases we investigated in Colorado had convictions based on the felony 
murder rule.^ In 45 percent of California cases surveyed, youth sentenced to life 
without parole had not actually committed a murder and were convicted for their role 


Human Rights Watch and Amnesty International, The Rest of Their Lives: Life Without Parole for Child Offenders in the United 
States, October 2005, http://hrw.org/rep0rts/2005/us1005/, pp. 27-28. 

Human Rights Watch, When I Die, They’ll Send Me Home; Youth Sentenced to Life without Parole in California, January 2008, 
http://www.hrw.org/rep0rts/2008/us0108/, p. 35. 

^ Ibid, p. 36. 

^American Civil Liberties Union of Michigan, “Second Chances, Juveniles Serving Life without Parole in Michigan's Prisons,” 
2004, http;//www.ac lumich.org/pubs/juvenilelifers.pdf (accessed September 2, 2008), p. 4. 

* Human Rights Watch, Thrown Away: Children Sentenced to Life without Parole in Colorado, February 2005, 
http://hrw.org/rep0rts/2005/us0205/, pp.18-19. 
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in aiding and abetting or participating in a felony.'^ These are all cases in which 
someone else was the primary actor. A significant number of these cases involved an 
attempted crime gone awry— a tragically botched robbery attempt, for example— 
rather than premeditated murder. 

We also have serious concerns that racial discrimination and disparities plague the 
sentencing of youth to life without parole throughout the United States. On average 
across the country, black youth are serving life without parole at a per capita rate 
that is 10 times that of white youth. Many states have racial disparities that are far 
greater. Among the 26 states with five or more youth offenders serving life without 
parole forwhich we have race data, the highest black-to-white ratios are in 
Connecticut, Pennsylvania, and California, where black youth are between 18 and 48 
times more likely to be serving a sentence of life without parole than white youth. ^ 

Poor legal assistance afforded to many teen defendants appears to further 
compromise just outcomes. Some of those Human Rights Watch interviewed or 
surveyed described a level of legal representation that falls well below professional 
norms. In California, one ofthe most salient errors reported to Human Rights Watch 
is attorneys’ failure to adequately represent youth offenders at the sentencing 
hearing. In 46 percent of cases, respondents reported that their attorney failed to 
argue for a lower sentence. 

We support H.R. 4300 because it is sound public policy. Lawmakers do not face a 
choice between being “soft on crime” and supporting life without parole for teen 
offenders. Lawmakers can protect community safety, save on incarceration costs, 
and save youth from a lifetime in prison. 

Proponents of life without parole believe the sentence is necessary in order to 
ensure retribution— that society metes out the worst punishment for the worst 
offenses. However, while teens can commit the same acts as adults, by virtue of their 


^ Human Rights Watch, When ! Die, They'll Send Me Home: Youth Sentenced to Life without Parole in Ta/z/o/w/a, January 2008, 
http://www.hrw.org/rep0rts/2008/us0108/, p. 21. 


' Human Rights Watch, Executive Summary, The Restof Their Lives: Life without Parole for Youth Offenders in the United 
States in 2008, May 2008, http://www.hm.org/ bacl<grounder/20o8/usioo5/usioo5execsum. pdf, pp.5-7. 
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immaturity they are not as blameworthy or culpable. Recent developments in 
neuroscience have found that teens do not have adults’ developed abilities to think, 
to weigh consequences, to make sound decisions, to control their Impulses, and to 
resist group pressures; their brains are anatomically different, still evolving into the 
brains of adults. These findings suggest that sentencing laws should be revised to 
ensure that youth offenders are not sentenced as if they were adults. 

Supporters of the life without parole sentence also claim that teens who pause to 
consider the consequences before committing crimes will be deterred if they face 
harsh sentences such as life in prison without parole. But young people are less 
likely than adults to pause before acting, and when they do, research has failed to 
show that the threat of adult punishment deters them from crime. Deterrence is also 
unlikely given research showing that adolescents cannot really grasp the true 
significance of the sentence. 

Some proponents claim that incapacitation justifies the use of life without parole 
sentences. No one can deny that life without parole makes some contribution to 
public safety to the extent that locking up youth offenders prevents them from 
committing additional crimes. It is undeniable, however, that many youth offenders 
can be rehabilitated and become productive members of society. The need to 
incapacitate a particular offender ends once he or she has been rehabilitated. There 
is no basis for believing that all or even most of the teens who receive life without 
parole sentences would otherwise have engaged in a life of crime. Our research 
indicates that many teens received life without parole for their first offense. There is 
little in their histories to warrant the assumption that they would not mature and be 
rehabilitated if they were spared a lifetime in prison. 

Finally, we support H.R. 4300 because the US practice of sentencing youth to life 
without parole violates international law. International law prohibits life without 
parole sentences for those who commit their crimes before the age of 18, a 
prohibition that is universally applied outside ofthe United States. Oversight and 
enforcement bodies for two treaties to which the United States is a party (the 
International Covenant on Civil and Political Rights and the International Convention 
on the Elimination of All Forms of Racial Discrimination) have found the practice of 
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sentencing juvenile offenders to life without parole to be a clear violation of US 
treaty obligations. 

There is movement to change these laws occurring across the country. Legislative 
efforts are pending in California, Florida, Illinois, and Michigan and there are 
grassroots movements in Iowa, Louisiana, Massachusetts, Nebraska, and 
Washington. Most recently, Colorado outlawed life without parole for children in 
2006. 

H.R. 4300 would eliminate life without parole for juvenile offenders in the United 
States and bring our country into compliance with international law and standards of 
justice. It would recognize that youth are different from adults and provide incentives 
for rehabilitation that reflect their unique ability to change. Human Rights Watch 
urges you to support this bill. 
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Mr. Scott. I want to thank all of our witnesses for their testi- 
mony. We will now ask you questions under the 5-minute rule. And 
I wanted to follow up with Ms. Calvin. 

When this bill was introduced, I understood that there were 12 
out of 2,225 people serving life without parole sentences around the 
world, 12 were outside the United States. Are you disagreeing with 
that or giving updated information? 

Ms. Calvin. Yes, sir, this is updated information. As of February 
2008, every other country in the world has — who had been using 
this sentence for juveniles has changed their laws and applied it 
retroactively. So there are now, to our knowledge, no other juvenile 
offenders serving life without parole outside of the United States. 

Mr. Scott. And can you state the two treaties that you cited that 
we are in violation of? 

Ms. Calvin. It would be the International Covenant on Civil and 
Political Rights and the International Covenant to Eliminate Racial 
Discrimination. 

Mr. Scott. Thank you. 

Dr. Dudley, is there any deterrent effect that life without parole 
would have over a juvenile rather than life with parole? 

Dr. Dudley. Well, going back to what I was explaining about the 
capacity for juveniles to make decisions and to think through deci- 
sions and to consider the issues involved therein, it would be equal- 
ly as difficult for them to consider the bad possible consequence or 
outcome as it is for them to consider any other possible outcome 
of their behavior. So it is really the difficulty they have in identi- 
fying those options, considering those difficulties, holding them in 
their head, weighing the pros and cons. It is the process that they 
have difficulty with. So that piece of information really doesn’t help 
juveniles like it may help adults. 

Mr. Scott. So the idea that we would change a penalty from life 
with parole to life without parole would not reduce crime? 

Dr. Dudley. That is correct. 

Mr. Scott. Thank you. 

Mr. Stevenson, are there complexities in dealing with juveniles 
that we would want to help attorneys get through that may not 
apply to adult court? 

Mr. Stevenson. Yes, Chairman Scott. That is one of the reasons 
why I am so pleased that the legislation attempts to do something 
about the counsel problem we have surrounding young kids. Most 
adult defenders, historically, have had no experience dealing with 
young kids, especially kids as young as 13 and 14, but any juvenile. 
There are special needs. This is a client population that has very 
unformed understanding. They have not been acculturated to the 
criminal justice system. Their decisionmaking is really unformed. 
Most of my clients had no idea what life imprisonment without pa- 
role meant at the point of their sentencing. We have got several 
cases where they didn’t even understand what that means, and 
they kept asking, well, when do I get out? When do I get out? 

So lawyers working with this population have special needs. Par- 
ticularly because there is such a high percentage of abuse and 
trauma in this cohort, you have got to be prepared to deal with 
people who are very, very fragile, very, very damaged. And a lot 
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of defenders don’t have that preparation. And so the counsel proh- 
lem is a huge one. 

I should just note that, for example, in our cohort of 13- and 14- 
year-olds, most of these kids never had an appeal filed where the 
issue of their age was raised. In fact, we have got these 2,500 kids 
doing life without parole, over 2,000 of them do not have access to 
legal representation. And because they have been in prison now for 
more than a year or 3 years or 5 years, their ability to get access 
to counsel is very, very difficult. So the counsel problem is ex- 
tremely important to recognize. 

Mr. Scott. Is false confession a unique problem with juveniles? 

Mr. Stevenson. Absolutely. There is a lot of research. Richard 
Leo and some others have documented the problem of juvenile con- 
fession and statement. You know, without a parent, without a 
strong guardian to help kids manage criminal justice system deci- 
sionmaking, which they are entitled to, you are at great risk. And, 
of course, unfortunately, with this population they don’t have 
strong parents. They don’t have strong guardians that come. In 
fact, Joe Sullivan, the 13-year-old I mentioned to you, his father 
picked him up when he found out that he was going to be charged, 
took him to the police station, pushed him out of the car and then 
left. And so when he interacted with the police department, he had 
no parent or guardian there. And that is very common in this uni- 
verse of kids that are dealing with these very extreme sentences. 

Mr. Scott. Thank you. 

And, Mr. Johnson, did you have any experience in prison — I un- 
derstand that you had to shorten your statement briefly and had 
a comment on the confinement in prison. 

Mr. Johnson. Yes. I particularly — I had only three misconducts 
in prison. As I mentioned before in my statement, being sentenced 
as a young person going into adult system is — change don’t come 
easy. And so I did acquire some misconducts. One of the 
misconducts I acquired was a fighting misconduct, an assault, and 
a threatening behavior. Out of 12 years, that in normal cases 
would be considered good, but in my case I would end up doing 6 
years in solitary confinement because of those misconducts. 

Mr. Scott. Thank you. 

Mr. Gohmert. 

Mr. Gohmert. Thank you. Chairman, and thank you all for your 
testimony. 

Dr. Dudley, is it possible to identify antisocial personalities, or 
what used to be sociopaths, as juveniles? 

Dr. Dudley. Well, technically you can’t diagnose a personality 
disorder until the postjuvenile time period. So we are talking about 
19-year-olds 

Mr. Gohmert. I was just wondering if there has been any stud- 
ies showing that you could make indications as to those who would 
follow that path. 

Dr. Dudley. No, you can’t really do that. Even for children who 
have conduct disorders, it is difficult to determine kind of which 
way they are going to go until their personality is much more fixed, 
and that just simply doesn’t occur that young. 

Mr. Gohmert. I would just submit that even though I am not an 
M.D., and am certainly not a psychologist, and hear Mr. Johnson’s 
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case, the scenario, that doesn’t sound like anybody that is going to 
end up being a sociopath. I mean, he has so many positive things 
in his life going, but rage, anger, hate, that is not one of the 
positives. But it seems like the indications are when people act out 
of rage, anger, hate, that is a whole lot different from somebody 
that could control their conduct, but just would as soon do wrong. 

In Texas while I was a judge, I don’t think they have it now, we 
didn’t have life without parole for juveniles or for adults, so I am 
not as acquainted with that. But I am curious, Mr. Stevenson. You 
mentioned in your statement there are some that can be sentenced 
to life without parole as a juvenile without injury. Can you give me 
an example of what crime could produce no injury and still get life 
without parole? 

Mr. Stevenson. Yes. The case I mentioned is the case of Antonio 
Nunez in California. California has a set of laws that 

Mr. Gohmert. What is the crime? 

Mr. Stevenson. Aggravated kidnapping. It was an older man 
who was at a party, he saw this young kid, put them in the car 

Mr. Gohmert. No, I understand once you tell me what the crime 
could be. Then I could see all kinds of scenarios there. 

Mr. Stevenson. Yeah. 

Mr. Gohmert. And that is unusual to have a sentence to that ex- 
tent without an injury. And I understand the frustration some- 
times in dealing with State laws. 

But, Mr. Johnson, if I could ask, you made a number of ref- 
erences that indicate religion has assisted you greatly in getting to 
this point where, you know, you seem like the kind of guy you 
would love to sit around and visit with or go have a meal or some- 
thing. What is your religion that has helped you so? 

Mr. Johnson. Well, right now I am a Muslim. I was raised as 
a Jehovah’s Witness. I went to a Catholic school. I went to a Bap- 
tist school. So I got a variety of religions inside of me. But right 
now I do — I am a member of the church, I am a member of the 
mosque, I am a member of Sacred Heart Church in Detroit. I am 
a Muslim. 

Mr. Gohmert. Okay. 

Mr. Johnson. But I accept the beliefs of everyone, as long as it 
is only one God. 

Mr. Gohmert. Okay. Well, I was just curious. 

Mr. Johnson. Yes, sir. 

Mr. Gohmert. People have got to have hope. 

With regard to the Federal intervention here again, that is where 
my concern is. If there needs to be reform, it seems like it should 
be a concerted effort, including maybe some of us here, without ex- 
tortion, this needs to be reformed. 

Another concern I have, I know in Texas there was tremendous 
pressure, as well as other States that have the death penalty for 
adults, that, gee, you ought to go to life without parole. And the 
thing that crops up in my mind is if we come back and basically — 
and I know it is not considered blackmail or extortion, but basically 
we are saying you want the money you come to rely on and is so 
critical to your programs and helping those that you have been 
helping, then you have got to change this law. 
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I am wondering, well, if States like Texas went to the life with- 
out parole instead of the death penalty, doesn’t this open the door 
to the Federal Government coming in and saying, now that you 
have done away with the death penalty, you got life without parole, 
now we are going to force you to even undo that? It is just once 
you start this Federal intervention into State laws, then even 
though I have great concerns about the same issues you are con- 
cerned about, there does seem to be some real injustice in some of 
these cases, but like in Mr. Johnson’s case, if I am the judge, and 
I have got discretion, I hear the positive things in his life, and I 
go this is not somebody we need to lock up because he is going to 
continuously be a threat to society. This young man has some real 
potential, because he has already begun to show it. 

I see my time has expired. I have expressed to you some of my 
concerns about Federal intervention, though I also — ^you have 
touched a nerve with some of your concerns about the need for 
some State reform. And I appreciate your testimony. 

Mr. Scott. Thank you. The gentleman’s time has expired. 

The Chairman of the Committee, the gentleman from Michigan, 
Mr. Conyers. 

Mr. Conyers. Thank you. I would like, Mr. Chairman, to have 
my opening statement included in the record. 

Mr. Scott. Without objection. 

[The prepared statement of Mr. Conyers follows:] 

Prepared Statement of the Honorable John Conyers, Jr., a Representative 

IN Congress from the State of Michigan, and Chairman, Committee on the 

Judiciary 

Thank you, Mr. Chairman and I thank Chairman Scott for his leadership on H.R. 
4300 in cosponsoring the legislation and for holding this important hearing. 

Imposing punishment incommensurate to an offense is an injustice that no society 
should embrace. Yet for some reason, we in the United States continue to sentence 
juveniles to life without parole, while every other nation has dispensed with it. They 
recognize as I hope we will recognize that sentencing juvenile offenders to life with 
no hope of parole is quite simply such an injustice and it is so because of three over- 
all reasons. 

First, punishment should be in proportion to a offender’s culpability. This is ac- 
knowledged in our common law history far before our republic was founded and 
today, science has proved that youngsters simply do not have the brain development 
that enables them to appreciate the consequences of their decisions the way adults 
can. 

Life without parole has historically been reserved for those offenders who commit 
murder or other violent crimes either with malice aforethought or depraved indiffer- 
ence for their actions. But, juveniles do not have such mental capacities as adults 
have. Consequently, juveniles cannot be culpable to deserve life with no hope of pa- 
role because they cannot have the requisite intent to commit a crime befitting that 
punishment. 

Second, punishment should have a deterrent effect. This is to protect society by 
discouraging would-be criminals in a general deterrence and by incarcerating those 
who show no propensity for change in specific deterrence. But again, science and 
statistics show us that life without parole for youthful offenders has no general de- 
terrence effect because as I have said, youngsters typically do not appreciate the 
gravity of circumstances. 

Moreover, statistics show us that juveniles are the segment of the population that 
most readily responds to intervention, counseling and training. In fact, the vast ma- 
jority of youthful offenders mature and commit very few offenses by the time they 
reach their mid 20s even without being imprisoned. And if an offender does not ma- 
ture to the point of diminished recidivism, a parole hearing could determine that 
fact and deny parole. So, the incarcerating someone well past his or her 20’s with 
no hope of parole serves no necessary specific deterrent effect. 
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Third, any criminal justice system practice should be administered equally upon 
all members of society. But, of course this is not the case with sentencing as African 
Americans make up a disproportionate number of the prison population in this 
country. And this disproportion is particularly high in juvenile incarceration. In fact 
in some states, African-Americans are up to 48 times more likely to be sentenced 
to life without the possibility of parole than white offenders. Now, I am anxious to 
find out through our witnesses exactly why this is the case but, in my opinion, this 
simply cannot be and even-handed administration of practice. 

In sum, we have a criminal sentencing practice that sends youngsters to die in 
prison before they have the capacity to fully grasp the gravity of their offenses while 
they still have a chance to turn their lives around. The sentence is unnecessary be- 
cause the likelihood of recidivism diminishes over time even without the incarcer- 
ation anyway and the sentence is imposed on African-Americans at a rate far ex- 
ceeding white defendants. 

I am very much looking forward to discussing these issues today because I am 
at a loss to understand how we can call this justice. We need H.R. 4300. A meaning- 
ful chance at parole would at least give youthful offenders hope and an incentive 
to engage in programs to turn their lives around, particularly because they are at 
the age where they are most likely to do so. We have seen enough young talent go 
to waste in prison. 

Again, I thank Chairman Bobby Scott for holding this important hearing and I 
yield back. 

Mr. Conyers. And begin with a focus on our legislation to 
change this incredibly inhumane practice, but to suggest that there 
are many, many other parts of the criminal justice system that do 
not meet the fairness test, is not constructed to rehabilitate what- 
soever, and is also contrary to the stated goals of the reason we 
have a criminal justice system in the first place. 

And so I wanted to point out that on September 26th, Friday of 
this month, the Congressional Black Caucus’s 38th annual 5-day 
event includes a day in which the whole justice system is up for 
review. Chairman Bobby Scott and myself, Maxine Waters, many 
Members in the Congress, and Judge Louie Gohmert is being in- 
vited this year, although he may have been there before, but we 
want to continue examining the larger considerations. It is at the 
Washington Convention Center. In addition, we will have the Citi- 
zens United for the Rehabilitation of Errants, CURE, where Char- 
lie and Pauline Sullivan have been working with us for, I think, 
more than 15 years, to put it mildly. And we will also have Marc 
Mauer and The Sentencing Project. And we would like to extend 
our invitation to all of you as witnesses. And there are many oth- 
ers. 

We have had more hearings of significance on the criminal jus- 
tice system under Chairman Scott than any time in the course of 
my career here, which dates back to an unusually long and unspec- 
ified period of time. I will not go into the compromise at the 
Wormley Hotel in a Presidential dispute that occurred quite a way 
back. But the point is that what we are challenged to do is to go 
beyond documenting and talking about this among ourselves. 

The one thing I want to recommend that I discussed with the 
gentlewoman from Los Angeles, Maxine Waters, is the creation of 
a database that incorporates all of these transgressions of justice 
so that they are not episodically related at a hearing there, and at 
the CBC, and at two or three, four dozen of the other hearings; 
that there is a bank where people of critical judgment can examine 
how extensive the miscarriages of justice are that occur in the 
American process. 
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In addition, we have what is to me a resurgence of police violence 
in this country that is going on. When I have Sheila Jackson Lee, 
Maxine Waters, Eddie Bernice Johnson that come to mind imme- 
diately who are saying we have got police problems going off the 
roof, they are out of control; we have a sentencing structure that 
has been — we have been attacking it for literally two decades now; 
all of these things suggest one thing to me, and I would like to just 
get your responses to anything that I may have said, but what it 
says to me is we need a new way to approach the resolution of the 
problems of which we are all familiar. 

It means that we are talking unsatisfactorily to those people — 
and I know these things have historical cycles where there is let’s 
have mandatory minimums. We are now coming into a new period 
where most people, including the Supreme Court, are looking with 
obvious skepticism on their value. There are other people that are 
coming around, we may be going through a cycle, but the legisla- 
tive process consists of more than just hearing the wrong thing and 
creating the right thing to go along with it, because that can go on 
indefinitely. 

Fifty years from now there will be another Subcommittee Chair- 
man. I will probably likely be the Chairman of the Judiciary Com- 
mittee still. But that is a bionic consideration that we need not go 
into here now. But we can do this; we could go on for a century 
of hearing, of criticizing, documenting, introducing remedial legisla- 
tion, and this keeps going on. 

We build walls, libraries become full of all this, but there has got 
to be in the legislative process — if there is to be success, there has 
got to be an analysis of what it takes to lead to success. And obvi- 
ously, the first thing involved in that is being able to talk to those 
forces and parties and individuals in law, in the legislative process 
that can change things. And so I would like to, if I can get the ad- 
ditional time, Mr. Chairman, just starting with Elizabeth Calvin, 
Esquire, just go down the row here to see if any of these notions 
cause any reflection on the part of any of our distinguished wit- 
nesses. 

Ms. Calvin. Yes. Mr. Chairman, I could not agree with you more 
about the importance of having solid data about what is going on 
in our country, in particular in how children and young people are 
being treated in the juvenile and criminal justice systems. I can tell 
you from my experience of gathering data in California, it took me 
9 months to get the Department of Corrections to give me data that 
is public record. And part of that was — well, I think there were a 
number of reasons. But it was a struggle. And I think we in many 
cases do not have enough information. 

I would like to, Mr. Chairman, if I could — pardon me, I should 
have asked this earlier, I have submitted two Human Rights Watch 
reports that detail the data that we have been able to find nation- 
ally as well as in California. I would like to submit those as a part 
of the record. One is “The Rest of Their Lives: Youth Serving Life 
Without Parole in the United States,” and the other is the one fo- 
cused on California, “When I Die, They’ll Send Me Home.” 
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Mr. Scott. Without objection.* 

Mr. Johnson. Yes, Chairman, as you were speaking, I began to 
reflect on the things that I experienced in prison, what I can do in 
relation to all of this or what I can add on to that. 

What I believe, in collecting the data, you know, there is no sys- 
tem set up throughout the entire United States whereby we can 
see what they are actually doing in prison. And as Judge Gohmert 
hinted to, it makes those who are part of the fact-finding hearing 
process, it makes it difficult for them to ascertain who can be let 
go or who can be given a second chance. And I think that if a pro- 
gram is set up inside the system all around this country that can 
ascertain and keep data and information about who is going to col- 
lege, who is helping out with other prisoners, who is involved in 
correspondence courses, who is involved in vocational training, who 
is involved in extracurricular activities outside of the normal pris- 
on, I think that would alleviate a lot of hardships and headaches 
when it comes to the decision-making process of who we can let go 
and who we can’t. Thank you. 

Dr. Dudley. I certainly agree with the issue of the importance 
of collecting data, but I think one of the things that we also need 
to focus on is the collecting of data that hasn’t been collected or 
that would be extremely difficult to collect. 

One of the things that I didn’t talk about in an attempt to be 
brief was just the assessment of adolescents, and this would have 
been more in response to your question. Judge Gohmert, that, you 
know, one of the characteristics of adolescents is that they have so 
much difficulty managing their feelings. And you know, they act 
up; they defend against them in really just kind of outrageous ways 
because they can’t handle some of the hurt and some of the things 
that they have. And that is why they give us all such headaches, 
you know, whether they are in trouble or not. And so some real as- 
sessment about what even the anger that appears to be there actu- 
ally means. Is that just a way of I am so hurt that, you know, I 
can’t tell you that? And what I am giving you is all of this kind 
of apparent anger? 

I mean, I have lost count over the years of the number of adoles- 
cents who appear angry and bitter and closed and unopen, but 
when you actually can manage to get past that in the evaluation 
process, how they break down and cry, and what appeared to be 
this anger and hostility really is something very different than 
that. 

And so data about how we fail really in even assessing these ado- 
lescents when they present in court is just not even available. But 
I suspect that we would find out, and anybody who works with ado- 
lescents will tell you this, that we are notoriously poor at really 
being able to tell you where an adolescent is at that time and that 
they are going to change so much. And so the notion of taking an- 
other look when they are a little older, because they can look so 
crazy at 13, and then a couple years later look so different, is what 
makes this legislation make so much sense. 


*The Human Rights Watch reports submitted by Ms. Calvin have been made a permanent 
part of this record and are archived at the Committee on the Judiciary. 
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Mr. Stevenson. Yes, Chairman Conyers, I also agree whole- 
heartedly that this problem reflects a broader set of problems that 
we see in the criminal justice system that I absolutely agree needs 
to be addressed. I am delighted to hear about the CBC gathering, 
because I think that is very important. You know, I think some of 
the transformation, I think, can come through some of these sorts 
of responses. 

The four things that I see that kind of permeate the criminal jus- 
tice system and that are certainly present here have to do with 
counsel. We can make the criminal justice system function better 
if we approach this problem of poor people not getting the legal 
help they need in a very different way. We have a criminal justice 
system in this country that is incredibly wealth-sensitive. Our sys- 
tem treats you better if you are rich and guilty than if you are poor 
and innocent. Culpability is not what shapes the outcome, it is 
wealth. And I think we have to understand that when we think 
about reform. 

Second is race. There is real consciousness about race in the 
criminal justice system. Young men of color, Muslim men, African 
American men are presumed guilty. And so the lawyer has to over- 
come a presumption of guilt, which is not the way our system is 
set up, and as a result of that, lawyers fail to meet that burden. 
And we see that represented in the prison system. In this cohort 
of 13- and 14-year-olds, all of the 13-year-olds are Black. All of the 
kids who have been sentenced to die in prison at 13 and 14 for non- 
homicides are kids of color. All of them. And it reflects the way in 
which we can demonize and devalue and use race as a lens for 
that. 

One of my real strong recommendations is that we have got to 
find a way to make confronting race bias a priority. You know, I 
do death penalty cases, and my great frustration is we see gross 
evidence of racial bias all the time. I have got a case going to the 
eleventh circuit next month where a prosecutor in Selma, Alabama, 
a majority Black county, used all of his peremptory strikes, the dis- 
cretionary strikes to pick a jury, to exclude 23 of the 23 Black peo- 
ple qualified for jury service. When he was asked to give a reason, 
he said, the first six people I struck were because they, quote, look 
of low intelligence, end quote. Nothing in the record to support 
that. And the State courts have affirmed that conviction and sen- 
tence, the Federal court has affirmed that conviction and sentence. 
And we are going to the eleventh circuit next month, and I am 
fearful that this man on death row could have that sentence af- 
firmed because of proceduralism. We have now insulated claims of 
race bias from substantive review through the Antiterrorism Effec- 
tive Death Penalty Act and other procedures. So I think that is an 
important concern. 

And then finally, the last two things, I think, to be trans- 
formative, we have got to restore a culture both in the criminal jus- 
tice system and out that recognizes what we should all know and 
understand, and that is that each person is more than the worst 
thing they have ever done. Your worst act is not all you are. And 
if we have that consciousness, I think we can make sentencing 
more fair. 
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And then finally, I think we have to have this transformative 
idea that we grew up with, a lot of us, which is that you don’t judge 
the civility of a society, you don’t judge the character of a society 
by how you treat the rich and the affluent and the powerful and 
the privileged; you judge the character and civility of the society by 
how you treat the hated, the imprisoned, the poor, the 
disenfranchised and the marginalized. 

I think if we have those principles in mind, we can do some of 
the transformative work that I agree desperately is needed. 

Mr. Scott. Thank you. The gentleman’s time has expired. 

The gentlelady from California Ms. Waters. 

Ms. Waters. Thank you very much, Mr. Chairman. 

I would like to first thank you for your work and your courage, 
and to simply say what most of the people in this room already 
know. There are not many elected officials who are willing to take 
on these issues and be identified as someone who is fighting to pro- 
vide justice for people who have committed serious crimes. The 
body politic has developed over the years in such a way that you 
are thought to be soft on crime, and it is used against you in cam- 
paigns. And so most of our elected officials don’t have the courage 
to even stand up when it is quite obvious that there is something 
terribly wrong in the criminal justice system that is sentencing 
children to life in prison and other kinds of biases that are seen 
in the criminal justice system. 

So our Chairman really is — Mr. Scott, the Chairman of the Sub- 
committee, is to be congratulated. But, of course, he has taken on 
the work of John Conyers, who has been doing this work for years. 
When I first met John Conyers 100 years ago, he was out there 
alone practically in this country doing this kind of work. 

So I am very, very pleased to join with them and all of our efforts 
in trying to deal with the criminal justice system, whether it is 
talking about children who are sentenced to life without parole, or 
mandatory minimum sentences as relates to crack cocaine, all of 
these things we work on. And we are usually battling against a 
mind-set in the body politic that is not prepared to just do the right 
thing. It is very, very difficult work. 

I thank you all for being here today. 

And, Mr. Johnson, I thank you for telling your story and sharing 
that information with all of us. Despite the fact that most of the 
people that you see up here are committed and dedicated to trying 
to deal with these problems, we don’t often have an opportunity to 
let people really know what is going on as we try and accomplish 
these things. 

Now let me just say this: This bill is extremely important. And 
when you describe what is happening in the criminal justice sys- 
tem and you talk about young children who are raped and abused 
and developed and trained to be prostitutes, it is unimaginable that 
judges and juries would not take all of that into consideration. But 
I know it happens day in and day out. 

I have worked, you know, in the feminist community and with 
women for a number of years. And as you know, you began to see 
a number of cases where women committed murder against men 
who were acting this way and treating them this way, abusing 
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them. And we had cases where there had been years of abuse; and 
women finally — some of them acted out. 

And, you know, the women’s community kind of got together and 
supported many of these women who were convicted. And I think 
there have been some cases where their sentences have been modi- 
fied or overturned, et cetera. 

We have not had a lot of advocates for children who get sen- 
tenced to these long terms or life without parole. This effort that 
you see here is a kind of a renewed or maybe first-time real effort 
to take a look at this. 

I know that there are some Members who have voted from time 
to time when these issues were before us, but you would be sur- 
prised that some of our Members who consider themselves progres- 
sive, who represent communities where this is most likely to hap- 
pen because they represent poor people and people of color, have 
voted the opposite direction. And there is one person whose name 
I won’t mention who is no longer here that just infuriated me be- 
cause of what happened on the Senate side with this issue several 
years ago. 

But having said all of that, yes, data, information, all of that is 
important. But the kind of change that we need in the criminal jus- 
tice system demands that there is more diversity in the system. 
When you look at the criminal justice system, when you look at the 
prosecuting attorneys, when you look at people who have the abil- 
ity to make decisions such as you are describing about what is 
going on in Alabama, what you will find is that there is no diver- 
sity on these — you know in many of these counties and these 
judges, et cetera; and we have got to work harder at that. And, of 
course, we have got to continue to try and elect people to office who 
will have the courage to do the right thing. 

I know I haven’t asked you one question and the reason I haven’t 
asked you any questions is because I know all the answers. I have 
been here long enough to know what is wrong with this system. I 
have been here long enough to have heard these cases. And so 
don’t think that because I didn’t ask you I am not interested. I just 
have to tell you and admit, I know. 

So thank you very much for being here. 

Mr. Scott. Thank you very much. And I appreciate the gentle- 
man’s comments. 

The gentleman from Georgia, Mr. Johnson. 

Mr. Johnson of Georgia. Thank you, Mr. Chairman. 

Mr. Johnson 

Mr. Scott. I am sorry. I didn’t notice Mr. Coble was here. Ex- 
cuse me. 

The gentleman from North Carolina. 

Mr. Coble. Mr. Chairman, I was at an Intellectual Property Sub- 
committee hearing, and I apologize for my belated arrival. I have 
no questions for the moment. 

Mr. Scott. Thank you. 

Mr. Johnson. 

Mr. Johnson of Georgia. Thank you. 

Mr. Johnson, you say you spent 12 years in prison? 

Mr. Johnson. Yes, sir. 
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Mr. Johnson of Georgia. And how old were you when you first 
went in? 

Mr. Johnson. Seventeen, sir. 

Mr. Johnson of Georgia. Seventeen. And how would you de- 
scribe what rehabilitation programs were available to you in the 
early phases of your incarceration? 

Mr. Johnson. That is unique that you asked it in that way be- 
cause that is when it was available, in the early years of my incar- 
ceration. 

When I first went into prison as a teenager, there was vocational 
training. There was carpentry, there was plumbing, there was elec- 
trical engineering, there was opportunity to be a paralegal, cer- 
tified through a school of law out in Dallas. 

That changed in 1995 where those programs were alleviated to 
prisoners who were serving time inside of closed custody prisons or 
maximum security prisons. And those opportunities were only af- 
forded to those who were given life sentences and sentenced to low 
or medium or camp status facilities. 

So the majority of my rehabilitation, if you will, came about from 
the initial stages of my incarceration where those programs were 
available; and I just had the spirit to continue them on. 

I think when you talk about rehabilitation, Mr. Johnson, I think 
that is — in this instance, in 2000, I think that is an individual 
choice. It is an individual determination. And to get back to your 
question, I don’t think that the system now — I don’t know whether 
it is finance or whatever it may be — is designed for that. 

And if I may add, if you have an individual that does take advan- 
tage of whatever, whether it is a correspondence course or whether 
it is reaching out to a victim’s family, becoming a part of a victim’s 
group or whatever, it should be applaudable because it is almost 
nonexistent today in the system. 

Mr. Johnson of Georgia. Can you tell me whether or not there 
were any persons below the age of 17 who were incarcerated with 
adults while you were 

Mr. Johnson. Certainly. 

Yes, sir. I was sentenced and sent to what is called Michigan Re- 
formatory. It has since shut down, and then it has reopened in the 
last couple of years. 

But the Michigan Reformatory is a particular prison where indi- 
viduals 16 to 21 years old were housed. There were a couple thou- 
sand of us there at one time. You had 16, me, 17, 18, you had indi- 
viduals 19. So all over the system now that has changed where you 
can go just about anywhere. And I believe that is the same way na- 
tionwide where there is young adult offenders, 16 years old or 17, 
that is currently housed in the same cell blocks, the same facility 
or institution, as those who are adults. 

Mr. Johnson of Georgia. Any comment on that, Ms. Calvin or 
Mr. Stevenson? 

Ms. Calvin. Well, I would add on both points, first, it is con- 
sistent with the investigation that we have done across the country 
that in many cases people, young people, who are serving life with- 
out parole do have less access to rehabilitative programming than 
other prisoners. And as one young man in California told me, those 
programs are for people who are going to get out. So if there are 
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limited programs, people are essentially moved to the bottom of the 
list if they have a life without parole sentence. 

With regards to juveniles being held with adults, I think that is 
something that is different from State to State. And I can tell you 
in California, that is something that has changed, and to our 
knowledge, people are 18 before they are put into adult prisons in 
California. I know that there are other States that this is not true 
for. 

I would point out, however, that even 18-year-olds face a lot of 
violence and threats when they enter in prison. As one person told 
me, he still did not have facial hair, and was essentially learning 
to shave in prison and was small in stature at age 18. And even 
though that comports with the Federal law on mixing people under 
the age of 18 with adults, that still is a very serious matter for 
those States that are putting away 18-year-olds. 

Mr. Stevenson. Representative Johnson, I will just add that in 
15 of the 19 States where we have done work representing 13- and 
14-year-old kids sentenced to life imprisonment without parole, 
there was incarceration of very young offenders with adults. And 
part of it has to do with the sentence. 

Life without parole is the harshest sentence you can get. In 12 
States it is the maximum sentence. And they have classification 
systems; the Departments of Correction around the country have 
moved to a classification system, which I applaud, where they try 
to segregate prisoners based on the level of offense. And they dic- 
tate that by sentence, so if you have a sentence of life without pa- 
role, you are going to be thrown in with the worst offenders in the 
system. And unfortunately, most of these States — again, because 
they haven’t thought this stuff through — have not created excep- 
tions for very young offenders. 

So a lot of my clients were in the State penitentiary, the worst 
State penitentiary at 15, 16, 17 years of age, which is why we have 
found such a high level of sexual assault, rape, abuse, et cetera, be- 
cause you are just very vulnerable at that age in these kinds of in- 
stitutions. 

Mr. Johnson of Georgia. Mr. Stevenson, you reported that all 
of the incarcerated juveniles below the age of 14 in this country are 
persons of color? 

Mr. Stevenson. That is correct. We have identified eight young 
people who have been sentenced to life imprisonment without pa- 
role. All of them are African American. 

We have identified nine young people — and this is in the cohort 
of 13 and 14-year-olds. We have identified nine young people who 
have been sentenced to life without parole for nonhomicide of- 
fenses — robbery, the kidnapping cases I mentioned. All of those 
children are kids of color. 

Mr. Johnson of Georgia. This is more than just dispropor- 
tionate sentencing. It is almost exclusive sentencing for young Afri- 
can Americans and Hispanics. 

Mr. Stevenson. Yes. That is certainly true. 

Mr. Johnson of Georgia. Thank you. I yield back. 

Mr. Scott. Thank you. 

The gentleman from Texas is recognized. 
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Mr. Gohmert. Just in response, there has heen so much talk 
about racial bias. And you know, the comment that racial bias, Mr. 
Stevenson, is, there is racial bias in our justice system. 

I would acknowledge there is some that — let me tell you, the first 
job I had as a lawyer was as a prosecutor in a small town, three 
small counties. And the main racial bias that we fought at that 
time was the lack of prosecution of African Americans who at- 
tacked African Americans. It was, “Well, they just do that kind of 
thing,” was the comment. And I was proud to work for a DA that 
said, everybody is entitled to be protected by the justice system. 
And we turned that around. And so I have seen that. 

But at the same time, when I hear a blanket allegation that the 
justice system — and we hear anecdotal indications and then even 
sometimes spouting statistics. If an African American victim comes 
in and says, it was an African American that hit me, I see no need 
to go looMng for White people as the perpetrators of the crime. 

So to see more about the issue of race, it would seem you would 
need to find out, you know, what race actually did the crime; that 
the problem may not be necessarily with the justice system, but 
what is causing so much more crime in one racial community or 
among one race more than with another. 

And so, anecdotally, I feel compelled to tell you, in my courtroom 
I tried three capital murder cases. Two were White and one was 
an African American defendant. Two got the death penalty. One 
didn’t. The two White men got the death penalty, and it was appro- 
priate. And it was — well, and then as far — I was subpoenaed one 
time because there was a blanket attack. People were encouraged 
at some seminar: Go after your county because the judge doesn’t 
pick the grand jurors, but they do pick the grand jury foreman. 
Then you can show that they are racially biased. I could have cared 
less what race my foremen were. I wanted the best, most organized 
person. 

They decided they didn’t need me after they found out I had ac- 
tually appointed more African Americans to foreman because just 
out of the panel that was selected by the commissioners, I knew 
those people and I knew they were the best organizers. And I re- 
peatedly had prosecutors who made sure I got the right foremen on 
that grand jury. 

One other thing: I was court appointed to represent one death 
penalty appeal. I didn’t want it. I went over and begged the judge, 
“I don’t do criminal law as a rule. Please.” And he said, “You will 
do a good job. I know you will be fair. So now you have got it.” 

The defendant was African American and had been sentenced to 
death. I could have cared less what race he was. He got tremen- 
dous representation. I poured my whole heart and soul into it be- 
cause he didn’t get a fair trial. And the justice system did the ap- 
propriate thing; the case was reversed. 

So when I hear, you know, these blanket allegations, you know, 
the system is just biased, I feel like I have got to provide a defense 
because it isn’t across the board. There are very, very fair aspects 
within the justice system itself And I hope we can root out where 
the causes for racial bias are and work on those. 

And, frankly, I believe sometimes it is born out of the legislation 
here, because I am — one of the most frustrating things that 
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brought me to Washington, I was seeing far too many people who 
were from families where someone had been lured into a life of de- 
pendency on the Federal Government because they were told, why 
don’t you go have a baby out of wedlock and you will start getting 
a check. 

And they found out that wasn’t enough money to live on. They 
went and had another child and another child, and there was no 
hope for these people. And so they turned either to crime or welfare 
fraud, ended up in my court. They were lured into that way of life. 

Instead, we should have been providing incentives to finish your 
education. We will help you with child care so you can reach that 
God-given potential. We didn’t provide them hope; we provided 
them a rut they couldn’t get out of So those are the kinds of things 
I want to guard against. 

And, Mr. Johnson, when I hear that your father was an encour- 
agement to you, that is what I wish we could provide more incen- 
tives for more fathers to do instead of providing more incentives 
like a marriage penalty. 

There is still that. You want to be married, you are going to pay 
a financial penalty. So I hope we can work together to help provide 
more reasons for hope and less reasons for injustice. 

But I thank you for the second round. 

Mr. Scott. Thank you. 

Just to follow up on that, Ms. Calvin, were you involved in the 
California study? 

Ms. Calvin. Yes, sir. 

Mr. Scott. And did that reveal that African American youth ar- 
rested for murder were almost six times more likely to receive a 
life sentence without parole than White youth arrested for murder? 

Ms. Calvin. Yes, that is true. Could I explain a little bit about 
it? It is pretty remarkable data. 

We first looked at the ratio, the per capita ratio. And as I men- 
tioned earlier, we found nationally it is 10 times more likely. In 
Connecticut, a Black youth is 48 times more likely to get the sen- 
tence than a White youth. In Pennsylvania, they are 21 times more 
likely. 

We looked specifically, because I think some people may argue, 
well, don’t more Black people commit more crimes? But when we 
look specifically at youth who are charged with murder and we 
compare Black youth who have been charged with murder with 
White youth who have heen charged with murder, there is still a 
huge difference. 

And so, for an example. Black youth in California are nearly six 
times more likely to get life without parole, those who have heen 
charged with murder, than the White youth charged with murder. 
And I don’t think there is an explanation other than discrimina- 
tion. 

I would like to say one thing, because I think you raise a very 
serious point. Across this country there are dedicated public de- 
fenders and other attorneys who are working long into the night 
to help people. But there are many, many, many cases in which 
young people are being told to plead guilty to a life without parole 
case or something else that is very serious. 
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In California, we have data on more than half the cases, and it 
is our estimate that in 45 percent of the cases the attorney for the 
child at the sentencing hearing did not argue for a lower sentence. 
So — the person who is in the courtroom there for that individual 
did not argue for a lower sentence, so there is something very, very 
broken. 

Mr. Gohmert. In those cases, was there an appeal by a different 
attorney? 

Ms. Calvin. Yes. 

Mr. Gohmert. Because normally we would try to make sure 
there was a different attorney that handled appeals so you could 
point out those kinds of things. That is almost per se malpractice. 

Ms. Calvin. Yeah. In my understanding of California law, they 
typically do have a different attorney for the appeal because they 
need to be able to look at 

Mr. Gohmert. It would be per se malpractice if you didn’t argue 
for a lower sentence. I just can’t imagine that not being an issue. 

Ms. Calvin. It is horrific. I think someone who has been an at- 
torney understands just how deeply wrong that is, yes. 

Mr. Scott. Thank you. 

Did you have a final comment? 

Mr. Stevenson. Yes. Just to follow up on that. I mean, I think 
you are right. Judge, that that would be required. Unfortunately, 
without again an engagement in the particular problems that these 
cases present, we have seen a lot of these appeals, and the issues 
you would expect to be raised don’t get raised. And, of course, there 
is no right to counsel then for collateral review. So most of this uni- 
verse of 2,500 kids have never had their cases on these kinds of 
issues reviewed substantively. 

I also want to commend you because I think that you are right 
in recognizing the complexity of race. A lot of it is — when I talk 
about bias, I am also talking about underprosecution of cases in- 
volving minority victims in some jurisdictions. Some folks have 
done some things about it. You have identified your work. 

When we think about these issues, we recognize that we are not 
always talking about conscious, insidious, intentional racial bias. 
We are talking about systems that operate in a way that disadvan- 
taged youth of color and people of color and folks just having got 
to it. 

You talk about jury selection. That is one of the issues we do a 
lot of. In virtually all of the counties where I practiced there are 
huge disparities between the percentage of people of color in the 
county and the percentage of people of color on the jury pool. And 
that means that you see this lack of diversity that Congresswoman 
Waters was talking about. 

So I do think that all of that is part of the picture that we have 
to address. I don’t mean to suggest that it is all willful, intentional 
and malicious. But it is consequential, and I think we are seeing 
some of those consequences with these data and with these sen- 
tences. And I do believe it really does require some attention and 
effort by this Congress and by others who recognize the importance 
of a just system that does not demonize on the basis of race. 

Mr. Scott. Thank you. 

Dr. Dudley, did you have a final comment? 



82 


Dr. Dudley. I think the thing to add to that is that this issue 
that we have been discussing here, toward the end, is not really 
correctable by, you know, mental health evaluations and assess- 
ments of adolescents. And in that case, race really does matter be- 
cause we want to have an ethno-culturally competent evaluation on 
top of all these other difficulties related to assessing adolescents 
that I have alluded to before. 

Unless you have someone who is competent to handle evalua- 
tions of these kids of color, they won’t be able to engage them, they 
won’t be able to kind of open them up and find out what is, in fact, 
really going on. And they could be misperceived as having difficul- 
ties they don’t really have or not being able to be responsive to 
interventions that might be available to them or helpful to them. 

Mr. Scott. Thank you very much. 

I want to thank our witnesses for their testimony today. Mem- 
bers may have additional written questions for our witnesses, 
which we will forward to you and ask you for answers as promptly 
as possible so that the answers may be part of the record. Without 
objection, the hearing record will remain open for 1 week for the 
submission of additional materials. 

Without objection, the Subcommittee stands adjourned. 

[Whereupon, at 3:41 p.m., the Subcommittee was adjourned.] 
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Prepared Statement of the Honorable Louie Gohmert, a Representative in 

Congress from the State of Texas, and Ranking Member, Subcommittee on 

Crime, Terrorism, and Homeland Security 

Thank you. Chairman Scott. 

Today, the Crime Subcommittee is holding a legislative hearing on H.R. 4300, the 
Juvenile Justice Accountability and Improvement Act. This bill requires states to 
give parole reviews to juvenile offenders who are sentenced to life with parole — a 
sentence that is generally reserved for offenders who have committed murder. 

H.R. 4300 requires states to provide parole reviews to these dangerous offenders 
at least once during their first 15 years of incarceration and at least once every 
three years thereafter. If a state does not comply with this federal directive, the bill 
mandates that the state lose 10% of its Byrne JAG funding. 

This bill seeks to regulate a prerogative — sentencing of convicted criminals — that 
is exclusively a state issue. Unless their laws violate a constitutional right, states 
have exclusive control over the prosecution and sentencing of defendants within 
their jurisdiction. 

In the 1990’s, the overwhelming majority of state legislatures appropriately adopt- 
ed sweeping changes to their juvenile criminal codes to properly address what the 
juvenile justice system had overlooked: that protection of public safety is of para- 
mount concern whether the offender is juvenile or an adult. 

These state legislatures revised their codes to allow juveniles charged with serious 
violent crimes to be tried as adults to ensure that a juvenile offender was not sen- 
tenced less seriously for their criminal behavior solely because of their age and per- 
ceived immaturity. 

Presently, 39 states allow for juveniles to be tried as adults and sentenced to im- 
prisonment for life without parole if they are convicted of violent crimes such as 
murder. In some states, a sentence of life without parole is mandatory if a juvenile 
is convicted of certain crimes; in other states, the sentencing judge has discretion 
as to the sentence. 

When prosecutors determine whether it is appropriate to charge a juvenile de- 
fendant as an adult, they consider a number of factors. Included in those factors 
are the nature and circumstances of the offense, the impact of the offense on the 
victim, and the juvenile offender’s criminal history. 

As a result of this deliberative process, very few juveniles are charged as adults. 
According to the National District Attorneys’ Association, most jurisdictions in 
America prosecute only one to two percent of juvenile criminal offenders as adults, 
and in some jurisdictions this percentage is even lower. 

Groups advocating the passage of H.R. 4300 argue that because the United States 
is the only country where juveniles can be sentenced for life without parole, we 
should change sentencing structure. 

However, the simple fact of the matter is that most state legislatures — and the 
constituents that they represent — have determined that tough sentencing is re- 
quired to (1) punish offenders that have committed murder and other violent crimes 
and (2) to deter others from committing similar crimes in the future. 

I am concerned that H.R. 4300 is an unfunded mandate that would impose costly 
financial obligations on a number of states. Eleven states and the District of Colum- 
bia have determinate sentencing systems that do not allow parole. In order to imple- 
ment the requirement of H.R. 4300, these states would presumably have to create, 
fund, and maintain a parole board to conduct hearing for juvenile LWOP offenders. 

Further, a federal mandate that a state provide parole reviews for one class of 
offenders that is not available to other offenders could create equal protection issues 
within that state. 
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H.R. 4300 also violates the principles of federalism that are the foundation of our 
legal system. It is inappropriate at best and unconstitutional at worst for Congress 
to seek to regulate the manner in which states determine appropriate sentences for 
state crimes committed and prosecuted within their jurisdiction. 

A lot of legislation in Congress uses the “carrot and stick approach” to encourage 
states to adopt policies favored hy Members. However, H.R. 4300 takes the “stick 
only” approach. The bill unreasonably threatens to withhold Byrne JAG grants from 
the states unless they comply with its mandates. This threat forces the states to 
make the impossible decision of substituting Congress’s judgment regarding sen- 
tencing for its own or risk losing important funds that help state and local law en- 
forcement officials accomplish their mission. 

For these reasons, it is unlikely that I can support this bill. 

I yield back the balance of my time. 
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On behalf of the American Civil Liberties Union (ACLU), a non-partisan 
organization with hundreds of thousands of activists and members and 53 
affiliates nationwide, we applaud the House Judiciary Subcommittee on 
Crime, TerrorLsm and Homeland Security for holding a hearing on H.R. 
4300, the Juvenile Justice Accountability and Improvement Act of 2007. 
This important legislation would help to end the practice of sentencing 
children to life in prison without the possibility of parole and would provide 
grants to states to improve the quality of legal representation for youths 
charged with offenses that could lead to life sentences. 


This legislation is both welcome and overdue. The practice of sentencing 
children who have yet to reach the age of 18, even those convicted of the 
most serious of crimes, to life imprisonment with no possibility of parole is 
both a violation of our Constitution, as well as a stain on our country’s 
human rights record and international standing. Indeed, since 2006, three 
different international human rights treaty bodies that have examined the 
U.S. government’s compliance with its treaty obligations have expressed 
grave concerns with the practice of sentencing children to life without the 
possibility of parole*. Passage of the Juvenile Justice Accountability an 


‘ Committee against Torture (May 2006), UN Human Rights Committee (July 2006) and 
Committee on the Elimination of Racial Discrimination (March 2008) 
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Improvement Act would bring the U.S. into compliance with its international treaty obligations, 
as well as our guiding constitutional principles. 

At least 2,381 people in the U.S. are currently incarcerated for life without the possibility of 
parole for crimes they committed as children^. The staggeringly high number of people serving 
life without parole sentences for crimes committed before age 1 8 was noted with deep concern 
by the Committee against Torture, which monitors compliance with the Convention against 
Torture, in May of 2006. In July 2006, the UN Human Rights Committee, which oversees 
compliance with the International Covenant on Civil and Political Rights, expressed its alarm at 
this practice and recommended that the U.S. discontinue its use. 

In March 2008, the Committee on the Elimination of Racial Discrimination recommended that 
the U.S. end the practice of sentencing children to life without parole based on the 
disproportionate impact it has had on racial, ethnic and national minorities. According to a 
report by the University of San Francisco School of Law’s Center for Law and Global Justice, 
children of color in the U.S. are ten times more likely to receive sentences of life without parole 
than white child offenders. In some states, including California, the rate is a shocking 20 to 1. 
Nationwide, “the estimated rate at which black youths receive life without parole sentences (6.6 
per 10,000) is ten times greater than the rate for white youths (0.6 per 10,000)”^. In the state of 
Michigan, the majority (221) of juveniles serving life sentences are minority youths, 21 1 of 
whom are African American"^. 

In an attempt to address this violation of fundamental human rights, the ACLU and its Michigan 
affiliate filed a petition with the Tnter-American Commission on Human Rights in 2006 on behalf 
of 32 juveniles who were tried and convicted as adults and given mandatory life sentences for 
crimes committed when they were under the age of 18 without consideration of their age . The 
petition urged the commission to rule that sentencing children to mandatory life without the 
possibility of parole violates the Declaration of the Rights of Man and other universal human 
rights principles. The petition remains pending before the commission. 

Ending the practice of sentencing children to life without parole is the next step our country must 
take following the Supreme Court’s landmark 2005 ruling in the case of Roper v. Simmons^, in 
which the court ruled the imposition of a capital sentence for crimes committed before the age of 
18 unconstitutional. Justice Kennedy, in the majority opinion, recognized the critical distinction 

^ ACLU of Michigan, Second Chances: Juveniles Serving Life Withour Parole in Michigan Prisons 3 (2004) 
available at hur>://www.aclLiniich.org/pubs/iuveni]elifers-r)df . See also University of San Francisco School of Law, 
Center for Global Law and Practice, Sentencing Our Children to Die in Prison: Global Law and Practice. (Nov. 
2007), available at 

hUi:>://www.usfc;a.edii/iaw/home/Ccnterl'QrLawandGlobalJustice/L'WOP Final Nov 30 Web.pdf . 

^ Human Rights Watch and Amnesty Internationa!, The Rest of Their Lives: Life Without Parole for Child Offenders 
2 (2005), available at hnn://hrw.ovg/rcports/2005/iisl005/TheRestofTheirLives.pdf . 

'* ACLU of Michigan, Second Chances, supra note 243, at 6, 

ACLU and ACLU of Michigan Petition to the lACHR Alleging Violations of the Human Rights of Juveniles 
Sentenced to Life Without Parole in the United States (2006), available at 
hnpi/Avww.aclu.org/images/assct upload rile326 24232.pdf . 

®543 U.S. 551 (2005). 

Ud. 
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in culpability and potential for rehabilitation that the law must recognize when comparing 
offenses committed by adults with those committed by children^. But reform still stands as one 
of the core goals of a successful correctional system - and Justice Kennedy’s opinion serves as 
encouragement to hold out hope as a society that children are not beyond rehabilitation. 

This legislation will help restore discretion to judges and juries during sentencing and to parole 
boards by encouraging states not to bar consideration of a defendant’s status as a child. Many 
states mandate life without parole sentences for certain offenses, thereby depriving judges and 
juries of considering the defendant’s age. By withholding funds to states that refuse to provide a 
parole option to child offenders, this legislation encourages modification of these most stringent 
punitive frameworks. 

In providing additional support for child legal defense, this legislation also helps to diminish the 
potential for critical deficiencies in the quality of legal representation for children facing 
potential life sentences. This element of the legislation is especially important considering the 
racially disparate impact shown to be associated with juvenile life sentences. 

The ACLU commends the Committee for holding a hearing to explore these issues. Confronting 
the sentencing of children to life without possibility of parole is a pressing human rights and 
constitutional challenge facing our criminal justice system. The ACLU encourages members to 
sign-on as co-sponsors to H.R. 4300 and to move the legislation forward. 

Thank you for taking our views into consideration. 

Sincerely, 



Caroline Fredrickson 

Director, Washington Legislative Office 



Michael W. Macleod-Ball 

Chief Legislative and Policy Counsel 


cc; House Judiciary Subcommittee on Crime, Terrorism and Homeland Security 


^ Id. at 572-573. 
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WASHINGTON LEGISLATIVE OFFICE 

News 


ACLU Calls on Congress to End the Sentencing of 
Children to Life Imprisonment without Parole 


Legislation brings U.S. into compliance with its international treaty obligations 


FOR IMMEDIATE RELEASE: Thursday, September 11, 2008 
Contact: Linda Paris, 202-675-2312, media@dcaclu.org 

Washington, DC - Today, the House Judiciary Subcommittee on Crime, Terrorism and Homeiand Security 
is scheduied to hoid a hearing on a bill that would help end the practice of sentencing children to life in 
prison without the possibility of parole and provide grants to states to improve the quality of legal 
representation for youth charged with an offense that could lead to a life sentence. In a letter to 
Representatives Robert C. Scott (D-VA), chair of the House Judiciary Subcommittee, and Louie Gohmert 
(R-TX), ranking member, the ACLU calls on Congress to move forward with H.R. 4300, the Juvenile 
Justice Accountability and Improvement Act of 2007. 

"Confronting the sentencing of children to life without the possibility of parole Is one of the most pressing 
human rights challenges facing our criminal justice system," said Caroline Fredrickson, director of the 
ACLU Washington Legislative Office. "This practice is a violation of our Constitution and a stain on our 
country's human rights record in the International community." 

Fredrickson continued, "We have treaty obligations and we have constitutional obligations to stop 
sentencing children to life imprisonment without the possibility of parole. In the past two years, three 
international human rights bodies have expressed grave concerns with this U.S. sentencing practice. 

The Juvenile Justice Accountability and Improvement Act of 2007 would bring the U.S. ihto compliance 
with its international treaty obligations and our guiding constitutional principles. We strongly encourage 
members of Congress to support this legislation." 

The national ACLU and the ACLU of Michigan filed a petiUon with the Inter-American Commission on 
Human Rights in 2006 on behalf of 32 juveniles who were tried and convicted as adults. These juveniles 
received mandatory life sentences for crimes committed when they were under the age of 18 without any 
consideration to their status as children. The peUtion urged the commission to rule that sentencing 
children to mandatory life without the possibility of parole violates the Declaration of the Rights of Man 
and other universal human rights principles. The petition remains pending before the commission. 

Kary L. Moss, executive director of the ACLU of Michigan, noted that Michigan ranks among the top 
states in the U.S. for putting away the most children under eighteen for life Imprisonment with no 
possibility of parole. According to the ACLU of Michigan report. Second Chances, Michigan has at least 
306 inmates serving life sentences for crimes committed before their 18th birthdays. No parole board will 
review their cases. Moss said, "Life without parole sentences ignore the very real differences between 
children and adults, abandoning the concepts of redemption and second chances upon which this country 
was built." 

For the petition, go to httD://www.adu.ora/imaQes/asset upload file326 24232. pdf 
For the ACLU of Michigan report, go to www.aclumich.ora 

### 

Legislative Communications Department - 915 15'" St. NW, 6*'' FI. - Washington, DC 20005 
202-675-2312 - 202-546-0738 (fax) - media@dcaclu.org - http://www.aclu.org 
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Contact: Linda Paris, 202-675-2312, medla@dcaclu.org 

Washington, DC - Today, the House Judiciary Subcommittee on Crime, Terrorism and Homeland Security 
is scheduled to hold a hearing on a bill that would help end the practice of sentencing children to life in 
prison without the possibility of parole and provide grants to states to improve the quality of legal 
representation for youth charged with an offense that could lead to a life sentence. In a letter to 
Representatives Robert C. Scott (D-VA), chair of the House Judiciary Subcommittee, and Louie Gohmert 
(R-TX), ranking member, the ACLU calls on Congress to move forward with H.R. 4300, the Juvenile 
Justice Accountability and Improvement Act of 2007. 

"Confronting the sentencing of children to life without the possibility of parole is one of the most pressing 
human rights challenges facing our criminal justice system," said Caroline Fredrickson, director of the 
ACLU Washington Legislative Office. "This practice is a violation of our Constitution and a stain on our 
country's human rights record in the international community." 

Fredrickson continued, "We have treaty obligations and we have constitutional obligations to stop 
sentencing children to life imprisonment without the possibility of parole. In the past two years, three 
international human rights bodies have expressed grave concerns with this U.S. sentencing practice, 

The Juvenile Justice Accountability and Improvement Act of 2007 would bring the U.S. into compliance 
with its International treaty obligations and our guiding constitutional principles. We strongly encourage 
members of Congress to support this legislation." 

The national ACLU and the ACLU of Michigan filed a petition with the Inter-American Commission on 
Human Rights in 2006 on behalf of 32 juveniles who were tried and convicted as adults. These juveniles 
received mandatory life sentences for crimes committed when they were under the age of 18 without any 
consideration to their status as children. The petition urged the commission to rule that sentencing 
children to mandatory life without the possibility of parole violates the Declaration of the Rights of Man 
and other universal human rights principles. The petition remains pending before the commission. 

Kary L. Moss, executive director of the ACLU of Michigan, noted that Michigan ranks among the top 
states in the U.S. for putting away the most children under eighteen for life imprisonment with no 
possibility of parole. According to the ACLU of Michigan report. Second Chances, Michigan has at least 
306 inmates serving life sentences for crimes committed before their 18th birthdays. No parole board will 
review their cases. Moss said, "Life without parole sentences ignore the very real differences between 
children and adults, abandoning the concepts of redemption and second chances upon which this country 
was built." 

For the petition, go to httn://www.arli].nra/imaaes/asset upload file326 24232.pdf 
For the ACLU of Michigan report, go to www.aclumich.orq 
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FRErgUENTLV ASKED QUESTIONS 


What ib a lipc without aobbioility of pa* 
ROLC OR REUEASe (L.WOP) BCHTrHCeT 

The pmon utcacccmted witi not br given nny opponunity 
for panilc review uiiU chaii b cciidemned to die in prison 
Tbut 18 the hETthest •nuitcrM.-e that can be gnrn to anyone 
short of execution. 

WHV 18 A LIFE WITHOUT POBBIBILtTV OP PA* 
RQLC OR RELEASE (LWOP) SENTENCE NOT AP- 
PROPRIATE FOR CHILDREN? 

The harsh sentences d'^pemod in adult courm do noc cake 
into account rhe lessened culpability of juvenile ollcndcn. 
their inepenesli at navigating the criminal jiisncr or 

ihdr pountial (or tdiabtlitatiun and cettKegranon into so- 
ciety l*syidti>log^lyiUjdoairQlcgicaltyrtdJd)%n cannot 
he r.Tpccccd to havcaLhicved the same level d tneiual de- 
velopment aa an adult, even when they become teenagers 
They Uck the adult capacity to use a^isnned ludgtDmt, to 
prevent mappmpnatr nr harmful action generated as a re 
stile o( high etnodon and fm, tv tuundeesund the lut^- 
term consequenctEol nuh ataions. 

How HANV COUNTRIES HAVE PERSONS ISCRV- 
•NG l.wap PQR CRIMES COHMITTCO RErOQE 
THE AGE OP ! 87 

Two. the United States and Israel. Tlic United $Caus has 
99.9Sb o( all eases of juvaiilr olfcndcDi wrving IWOP. 
with 2381 such eases Of rhow tatrs. 149 have been sum* 
tcncetl hince 200S 

DO CHILDREN OF COLOR SUFFER DI9GRIMINA* 
TIOM IN RECEIVING THE LWOP SENrENCCT 

Yiis. In the United States, African American children are 
ten liroea mote likely than white childten to hr given a life 
withoui parvde sentence, bt some Kates, iacluding Cab' 
iomia, the rate is 20 to I 


Have all other countries euminatco the 
POsaiaiLiTV op sentenging children to 
LWDP TERMS av LAW? 

No. nicrv ate iuol* nthcr countries besides the United 
States and israd of concern: Australia could have two 
child offenders serving the life without parole sentence 
dependitig on the outcome of a High G^uit deusiOQ ex- 
pected in 200d Eight ccnincnes have not olliciaUy de- 
dared it again.it law hut there arc no known oses that 
exist- AnngUH and Hirhuda. Hclizc, Brunei, Coiba (a re* 
form bill is pending). Dominica. Sainr Vinccni and the 
Grenadines, rbc Solonian Islands, and .Sn I onka f legtsla- 
uon is pcndiiifO On a postdve note, South Africa and 
lanaanta, which hod been repotted to have 5 children 
-uTving tWOP between them, have now oifidally inrli- 
cated they will provide parole fur all juvenile offenders 

Da LWOP BENTENCCS FOR CHILDRCN VlDLATC 
INTERNATIONAL HUMAN RtOHTS LAWS? 

Yes. The sentence vUilotes customary International law 
binding all nonons and is cepessty prohibited under a ny 
circuntsuoccbyAiticle37cit tfaeU3f Gmvention cm the 
Righu nf the Child, nr If ied by all counmes of the wedd 
excepc the US. and Snmalia. TVyuig children as adulta and 
unpo&mg j life withnut jiarule Mmieocc d oUo a violaQflti of 
Aefide 34 nf rHe Intemaunnal Covenant on Civil and Kdltx* 
cal Rights and could be considered miel, unusual or dc- 
gradn^ tTcacmeni under the Convention .Againsr rnreurc. 


SenTCMRiRR Our CMiLBRcnt v 
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EXECUTIVE SUMMARY 


This rcpon hjcusis oc ihe scnrenring d child oEf<uulerv*- 
cho^ie convicted of crimes commicced ^vltfa younger than 
IS ytsits ot agr to a term of life imprisonment wirJiout the 
ptthdsilliy tticusc or parole ('LWOP*). The Acntence 
condeWM a child lo die lo pcisoa Icls die hazshesi seu- 
rnicr an mdividual can rocriw short of death aikI vinUtcs 
iiuccnational huuion rtgbuiutKliU'ds oljuveoile justice 

Imposing I WOP on a child contradicts our modem un 
clenunding chat children hat'e enormous pocencial for 
growth and mstncicy as chey move from youth to achilr 
hood, ftml undergo dniitutic pcrMWialiiy change as they 
mature from adolescence to middJC'agc. Expertahiivc 
diKumcntcd that psychologically andncurologladly chil* 
ibcD caonoc be expected to have achieved the same level 
td mental drvclt^mcnt as an adult, even when they be- 
come ceenagets They lack cite same c-opacity as an adult to 
Me reasoned judgment, to prevent iruppropnatoor harm 
fuJ acQoii genecaced a$ a result a( hudi emcptioa and fear, or 
to understaRd the long term i;aRGDqucni.e.s of rash octiatK. 

Fcr many children. I.WtlP is an idleaiw dcaib semence, car- 
nal our by the state slowly met a long perwd of Qfue The 
jvungagi' of rhose serving time in the United .Scaces, for ex 
ample, makes them mort susceptible to severe physical abuse 
hj' older inmatni, indnding jvxiud a^ssulc I his can produce 
additiotul trauma for children who ate likely to hove suffered 
physical abiue before entering prisoa Children also endure 
crocainna! hartUup. hopelessness and ueglecr whde servuig 
time, in the U.S.. some child offenders believe execucton to be 
luoci: huuaiK dum living widt the knowledge diac ebeu 
death willcoiTic only aKxr many decades of conhnctnenttoa 
umlhctincnAcfuidsteidcd] With no hope of cclease, they 
fed no tnodvaiion to iniprcne thdrdevclapinait toward nu' 
turiLy This 15 roniutved hy prison cffkials who tend In give 
Up on the Juveniles seutaictd to die in pmoo. ptovidiog 
them with no ita) cducaPon or life alalia (resources bctcer 
spent on those haw a chance of telease). InthUconeexL 
cbc sentence is indeed ctucI and umuuaL 

On a glcbal level, cbc consensus not to impose CWOP sen- 
cencesonchiklTcnisvirtuallyuniversBl hasedondieau- 


ihora* teseatvh. ihen: arc only iwiicutmtruasinihcwisid 
today that continue to seotencr child effenders to LWOP 
terms, the Uniied fttares and Israel. The US. has at least 2,381 
chiklten serving life withi ui parole (X pisufaOlt)' nf rrh-oa; 
sent CDccs white Israel is kumvu 00 have? 

The l«i.«ii docutiicnud c-asc in Israel occurred io 3iUM hut 
ibcK is concern chat Israel may a^ly rJie sentence agas*. 
to child offcndcra convkacd o( polirirai or tecui iry crunes. 
Yet, from 2005-2007 alone. US conns sentenced «n sddi 
rional N9 children Co I.WOP cermi. Australia is also a 
cououy of concern htxxuM: a law pmed in New .South 
Wales may have the effect of applying bfe without parole 
scnicncmo at least iwiijuvcnJlcii whose ijucs arc pend- 
ing beiixe the country's highest ccurt 

Tlusycar. Tanzania and South Africa, countries teponed in 
have had c hild nfrender.-t serving I WOf senrcnccs. have 
now oGhdally stated chat they wdl oUnw pandc fnr juve- 
rules in all lasea. This is a laudable dqQrturc from eadier 
positions and one that the authors atxl ocher human r^i> 
groups look fcMwnrti lo monirorii^g 

More rJun ever before, ihr community of nations today 
tesofucely coodemns the practice os aj^lnst inoikrD suci- 
ety'a shaird responsihiliry toward child protection and. 
more concretely as a bunun right.>i vudaiiim pndiihitcd hy 
treatica and customary incrrnational law. The U.5. and U* 
fuel have ratified a number of inicrnaLiotralircaUcs whiUt 
they arcvioiatiitgby aJlcwmglWOPseticencesforjuve' 
nilv offenders. 

The authors have prepared this report in pan toexposerlna 
human nghta abuse lO the global public, cchet gtwrnunents 
and the lloUxd Naums and, in parr, to ^urr this iniorma- 
oon more ekaefy wnb the American public and ofhcink 
This U of particular onneern tixlay tor Americans because, as 
wus the case with the jus'endcdeuih penally, ihercisnircvi- 
dence chat the seventy of dus sentence provides any deter- 
rent effect on youth and the sentence rules one the 
poaaibiliry of rehabihrauoti and redemption for our chiklica 
Given the cx rraordinary tiiunber of child oUeodcra seeviog 
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ch» sentence u> the U.S. <u» comparod to the test ot the 
wttrld. Amertcaos may well ask why so many L Maica 
contmtte co violacc inccmational human rights law. as 
practuted by virtually every ocher country in the world 
where childreu also sometimes commit terrible crimes. 
Why does the U.S. cjoncinuc tn unptMc a sentence clutt 
nor humane, appropriate or a deterrent to crime and 
which fails Amchca's cltttdren mkI aclulrs^ 

Sur\-cyv demonstmce chat Americans believe m the tedemp- 
cioc and rehal^iatlon of children and do not hcliew dm 
incarccntiRg youth in adult facillcits teaches tbetn a le-^son 
or deters crime Thecouncry'ajuvrmlc jU.'Xicc laws and poll 
oes should hetter rcHixi thts urukuiCati ding In fact, the L*.S 
asa noUoti could ftdkwtr the lead ol Germany. New Zealand 
or the U.S siau-s of (ieorgiu, Flocida uod Lim usuum. where 
alternative scnceiiciog structures are succeeding in rehnblli 
taooo and reduction of recidivum. These would more 
soundly address the public's concerns over puiuBhtncnt and 
saifety whileenharKingchcopportunlcy for juveniles to be 
cocnc ntaitice and ptnducrive conciibutcvs tosrriery 

ibc- Riqpntt commends die efforts ol governmenta. inter- 
national oi^niaatiiHis and NGOs hit their efforts in the 
past few yem co more urgently bring non-complying gov- 
ecnmeiics into compliance with intcmational law and fU- 
vcnilcjuKiKCsundards The authors conclude by 
tveommending chnc 

• Countries contmuc lo denountx the practice scn- 
tenchtgiuvcnlles co Me without possibility ol release a« 
against international law. ro condemn the pmcticc among 
the mnaininj' govemmenu >^’hich allow such sentencing, 
and CO call upon chose where the law may be ambiguous 
CO inxtirurr legal reforms confirming ibc ptnblbitinn of 
.Mich sentencing, and further to reinos'e barriers co the av 
forcemenc of international wundanls and expand chdr)u- 
srnilc Ju.>(ilcc Qioddsco focus mote cxcensively on 
rrhabilitatton programs, including education, coun-scling. 
employment and )ob training and social or community 
service programs and co evahiace these models co rmurr 
protection cf the rights of juveniles. 


• Unirrd Stares abolish juvenile LWOP sentence under 
federal low and imdertake efforts to bring the U.S. states 
into compliance with U.S imemerional nbhganrmstn 
prohibit this .si-nrcncing. including to rectify the sen- 
tences of those luvenile offeuders now serving LWOP, 
evaluate the disproportionate senrmangnf mtnnrines in 
the country and work more cxpcdiuously to criKlicaic the 
widespread di-scrlniiuauan in thecousuy’sjtiveiillejus' 
tlce syMem, trtchidtng lo coosider onmr equitable and just 
rehabihtaiiOR tmalels as described m this Report, and 
monircu and publish data on child offcndeis serving 
LW(.)I* s'nceiicca in each sute. The United States should 
also ratify the UN. Coovcmico on rhe Rights of the Child 

• Israel aholiKh LWOP aaitenccs for iintnilcs imder all 
clrcutnsCance&. includlt^ for political and Mxurliy related 
Crimea and that it rectify and/or clarify the iientcuces of 
the seven juveniles in quest ioit wbn may he wrving tin 
LWOP ticntencc to conic into compliance with their obli 
gatioais undei' the U.N, Convention on the Righra of the 
C^h'dd and custottuiry tmrmatKWial law 

• lanzanialoUow through expedictoudy in tJanfying by 
Jaw chat any cfuld currently serving or who may he given a 
life scnicrux fuc any crime wiQ be subject to parole review 
and CO further bntjgJtsjuvenilejusriresysfrm incncom- 
pliancc with itsiif^ationH under the UN Convention <ki 
the Rights of the Child and customary incemational law 

• Sourti Afrkm pass without haiiic the Cihild Justice Bill to 
cUrify aboliticoi of juvenile I WOP .Hcmrncing under all 
cimunsrance.s 

• Australia v-larify the Icgfil prohibition of LWOP sen- 
tences (or juveniles and ensure that its provinces bring 
their laws into compliance with tia obfiginions under the 
U.N. Convention on the Rights of the Child Inieniacional 
Covenant on Civil and Political Rights and other tncenia 
iiofl&l laws ralaud to juvenile jtuiicc. 
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I. INTRODUCTIDN & OVERVIEW 


This tirpon fociises on thr 8cnt«^t>cing of child oCenders 
ro a term of life (roptisooreient without thr po^uibdliy of 
release iv parole ('I.WOP*) Theac are children convicted 
nf crimes committed when younger than 18 years of age, 
andcTincdhy the luternaiionaistAndardaconuincd m 
ebe U.N. CouvcnUiNi on the Rights of the Child * ihe .sen 
tence condemns a child to die in prtvon. 


For many children I WOP is an effective death firntenec. 
carried out by the state over a long period of tunc They 
rosy be threatened with physical abuse during their tnear- 
cemtion. the young age of those secvuig ctme in prison in 
the United States, fori^xamplc. makes them more suscepci- 
ble than adults to Ecvece physical abuse by older inmates 


The sentence cif Me in prison without the possibility u( rc' 
lease is cKc bandiesi of sentences an adult can receive short 
of death. Impmungiiitaachildcon' 
tradicU our modem undersuoding 
that cliildrcn have enormous potenua) 
for growth and maiuriiy as they’ mnve 
From youth to aduhbood. and the 
widely held belief in the possibiUry ol a 
child's rchabiliiation and redenipcion 


"This growth potentiid cinintcr» the 
bistUict rn sentrnnr yuuthi ul offcod- 
cn to kxtg terms of incacceraiioa lO 
oedcr to ensure public safety Wh.ii 
ever the appropnatencss ol parole eli 
gibility fnr 40'yeiir-Qld career 
crimimiU servuig sex'end life sen- 
tenros, quite differcal issues are raised lor 14-ycar olds, 
certainly as compared to 40'y eur-olds. [whoj are almost 
certain ro unde rgo dm malic persotulity changes xs they 
nuiure Jtom adolescnii'e to middle age." 


Rers^RbH. Tbtenfe AHf 
.!nNcv •TWo^cQMN‘>'f?ics'irH' 

TMC WpRLQ-TOphy THAT 
. BOr<iT»HU& T.!* suMTteMD^' 

^ CHti.t»' appcNapR^STeiV' 
i-WpP 'TCRMS: T-HE ^ 
UMiTEo States laT/ 

RAEU*. ‘rMC‘'L!>S. WAS AT 
t-eAjsT !S,3B 1 .criitiyaeH 
aeoViNS MTp.WlTMOlJT PA: 

Pi3t.e -PoeatBiuTy or 
RtCLEAse aENT^Hesis 
WHILE ISRACV IE KnUWN 
Ta.HAyE--‘7. 


'Miniy adntcsccnts sulTcr horriric abuse for yean when 
sentenced to die in prison. Young inniaics arc at pacticultf 
n&kofrapcinpriaon Childrensecvtcriccduiadulipnscmt 
cyTitcaliy are vict imjrrd hreauM- diry 
iirn'cno prison expertenve. IticikU. 
companions or social Salmon.' Chil' 
dren arc five limes more likely to be 
sexually assaulted in adult pnaons 
dmn in juwniltlacilitica.'^ 


This can produce additional rrauma for 
chUdttn who are llkdy to have suffered 
physical abuse before entering prison 
One recent srudy of 73 children serving 
IWOPiienicniccsuichcU.S forerknes 
committed at age 13 and H concluded 
“They have been physically and -sexu- 
ally abused, negkxtod, and abandoned; 
their parents are prostitutes, dn^ addicts, alcoholics, and 
crack dealers, they grew up lu lctha% violent, cxtreniely 
poor arca-s wbcic health and safety wcrchixiints thdr fam- 
ll ice could not aflord ^ 


Fxperts have documented that children cannot he ex- 
peered to have achieved rhe same level of psyrholngical 
and neurological developniciK os an adult, even when they 
become teenagera’ they tack thcsainccapocicyasan 
adult to Use reasoned judgmenr, to prevent inappropriate 
or harmful action generated as a result of high emotion 
and fear, or to uiKlersUnd the long terra conscqiKncea of 
rash actions.* 


Children endure cmononal hardshiis. hopekssnera and 
nc^t while serving time- ImhcU-S.-somcchildafftaul 
ers helicvc execution to be more humane than living with 
the knowledge that their death will come only alter many 
decades of eoithticrocnt to a small, conciere and sreel cell 
With no hope of release, they feel no mnitvacinn to im- 
prove their development toward rnsruriiy. Ibis is rein- 
forced by priNon oflldaL vdin tend to give up on the 
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juveniles sentriKed to die in prison, futn'idin^thcin no real 
education or life akills (resources better spent cm those 
who have a chance of release)/ 

In this context, the sentence is indeed cruel. These issues 
have become so well 'Understood at the international level 
that a state's excculkm of this sentence raises the po&si' 
bitiry that it not only violates Juvenile justice standarcU 
but international norms prohibited by the United Nations 
Convention Against Torture ' 

Globally, the consensus ag^nsi imposing LWOP sentences 
on children » virtually unhersal. Based on the authors' re* 
search, there are only two countries in the world today chat 
concinuecosentcncechildoflendetstoLWOPtenns. the 
United States and Israel.* 

The United States has at least 2.381 children serving life 
without parole or possibility of release sentences while 
Israel ia known to have seven.*’ The last documented 
case in Israel occurred in 2004 but there is concern that 
Israel may apply the sentence again to child offenders 
convicted of political or security crimes.*^ In the United 
States hom 2005 to 2007. courts sentenced H9 children to 
serve LWOP terms For both the United States and israel 
there are no official refeums underway, nor at^ expression 
that they will seek to amend their laws in the future to 
prohibit juvenile LWDP sentences or any indication they 
plan CO cease their continued violation of international 
human rights law. 

Moreover. Australia is of serious concern. A law passed in 
New South Wales may have the effect of applying life 
without parole sentences to at least two juvcndcs whose 
cases are pending before the country’s highest court.'* 

On a positive front. Tanzania and South Africa, countries 
reported to have had child offenders serving LWOP sen* 


ennees, have now officially stated that they will allow pa' 
role for juveniles in all cases, as discussed in Section II 
below. This is a laudable departure from earlier positions 
and one that the authors and orher human rights groups 
took forward to monitoring 

The community of nations now condemns the practice by 
any state as against nvodern socicry's shared tesponsil^ity 
for child protection and. more ccmcretely, as a human 
rights violation prohibited by treaties and expressed In 
customary incematiotud law. The authors have prepared 
this report in part to expose this human rights abuse to the 
global public, other governments and the United Nations, 
and CO share this Information more clearly with the Ameri' 
can public and officials. This is of particular concern today 
for Americans because there is no evideiKc chat the sevet' 
icy of this sentence (»«vides any decettent effect on youth, 
just as Wits found to be the case with the juvenile death 
penalty. The U.S. Supreme Court has found, ’’-.the absence 
of evidence of deterrent dTect Ls of special concern because 
the same characteristics that render juveniles less culpable 
than adults suggest as well char juveniles will be less sus' 
cepribte to decercence*'* Americans may well ask why so 
many U.5. states continue to violate international human 
rights law. as practiced by virtually every ocher country in 
the world where children also sometimes commit terrible 
crimes. Why does the U.S. continue to impose a sentence 
that is not humane, appropriate or a deterrent to crime and 
which fails America's children and adults* 

Surveys demonstrate that Americans believe in the re' 
dempdon and rehabilitation of children atxl do not believe 
chat incarceraritig youth in adult facilities ccacbas them a 
lesson or deters crime.’* The cou ntry's juvenile justice laws 
and policies should better reflea this understanding 

Section 11 presents a discussion of the global condemna' 
lion of this praaicc which has lead to international law 
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scaucUrds. the AcruAl praaocoi »( scnieRan 5 > children to 
LWOP in che United States aaH Israel, the countries which 
hate ahro^-ued the htw recently and chose counertea where 
the law may rrinain amhtguous The Jiacussion (i( current 
practice In the States detnonstracot that it k the 

world's 500^6 largest ptacdtioixt of this sentencing and 
that rami dischnutuuon hus become prevalent in t bese 
jnti other pivenile sentences acrum the country 

The analriU presented in this SecDon is based on availahlc 
inlormailon from research, review of country reporrs to 
the United Natioivi. tnitiiniv* witli oSidals and oflicial 
statements, and repurta oC mm'g|0Vt3tmiental organiza- 
upos and other experts in the field 

SccLioD HI analyzes inumaaonaJ human righr».fiundard«) 
and the violation of iatematinoal Jaw by countries impos' 
ing sentences of life unprisonment without possibi I ity of 
nHeasc fur child ofrenders Section IV identihea several jU' 
vtnnejustln: and rehahiliutioo models of other countries 
and U.S. sCates that can serve as an alcetiunve to harsh 
and iiuppropnatc smtenchtg for children 

Section V presents the eonclusions and recommcndatiomi 
id the authors to got'eruments and poiiry mokem in reme* 
dying these violations, and for itnprovmg the opportuni- 
tirsf(ir|uvttnile rdntbiliiacion. 
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li. Country Practice in Imposing LWOP Sentences 


few countries ha^c historicaliy used life sentences for 
juvenile offenders. Indeed, a sii^c uximry lh rcsponsihle for 
inoie than 99.9Si> of all child offenders serving rhia sentence: 
the United Slates. Most govemmctits have either never al' 
lowed, expressly prohibit or will nix practice such sencenc- 
uig on child offenders because it violarrs the principles of 
child devdo|»neuT and procectkin escablidied through na- 
tional standards and intenutiotud human rights law. 

There are now at least countries that have expressly 
r^ted the sentence via their domestic legal commit' 
menu*' and 183 of which have done so in the U.N. 

General A.'«enibly.'^ 

Of the remaining countries outside the United Slates, ten 
may have laws that could permit the scmcncing of child of' 
fenders to life without possibility of rcdeasc. though except 
for hraed there are no known cases where rhis ha.s oc' 
curred. Australia, one of the countries with a law that 
tn^hi permit the LWOP sentence for child offenders, is of 
special concern because there may soon be two child of' 
fenders serving the sentence d^cndii^ on bow Australia's 
High Court deckles their aj^als (see discussion bdow). 
The ten countries arc Antigua and Barbuda. Austraba . 
Belize. Brunei. Cuba, ikxninica. Israel. Saint Vincent and 
the Grenadines, the Solomon Islands, Sri LanUa. 

Ihe United States has at least 2.J81 children who were axi' 
victjcd of crimes committed before the age of 18 who are now 
serving the LWOP sentence in US prisons (including 149 
sentenced since 2005). Israd has .seven such cases.* Tanzania 
had been reported to have one child serving the .sentence but 
it Has provided evidence in v^iicing to the authors that a life 
sentence for juveniles roust include the possibihty of parole 
now. including for the one child ceported. It will abointrO' 
duce legal reforms to clarify the prohibition, in conformity 
with the U.N. Convention on the R^ta of the (thtld (a.s dis' 
cuszied in Section II of this Repoit). 


Consequenci)'. there arc now only two countries in the vt'orld 
that can billy be said CO practice sentencingjuveniks to die 
in prison: the United Slates and Israel For both of these 
countrKs, oTTiciaLs wmjld not assure that either reforms were 
underway to abolish the piactice or that the practice for fu' 
tuic cases had effectively ceased. In essence, the two coun' 
cries are likely to continue in sentence child offciKlcni to die 
in prison, thou^ Israels use of ihc sentence a|^)cars quite 
rare The Israeb government confirmed recently to the au' 
thorsthatitknowsofnoadcbrional child offenders serving 
LWOP in the country since those reported in 2004 but the 
authors arc concerned Israel could apply the souence again. 

A. United States: most Eorebioub Viola* 
TOR or the Prohibition aoainst lwqp 
Sentences for children 

Cumpoied to the number of countries sentencii^ child d' 
fctKlcrs to life without possibibc)' of release, the United 
States, with more chan 2.^1 juveniles serving life .sentences, 
disprtqvirtionaccly delivers this sentence to child offerKlcrx.* 

Forcy'four states and the federal government allow life 
sentences without the possibility of parole ro be im' 
posed on juvenile offenders. Among these states. 13 allow 
sentencing a child of any age to LWOP and one secs the 
har at 8 years or older. There are 18 states which could 
apply the sentence to a child as young as 10 years and 20 
states that could do this at age 12. Thirteen states set 
the minimum age at 14 years. These figures are startling 
considering that as of 2004, 59% of children in the 
Utuced Stales who u'ere convicted and sentenced to 
LWOP received the sentence for their first ever criminal 
conviction. 16% were between the ages of 13 and 15 when 
they committed their crimes, and 26% were sentenced 
under a felony murder charge, where they did not pull 
the trigger or carry the weapon.^ Following is an up' 
dated summary of state practice and law. 
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SUMMARY OF STATC LAW IM TK* 

Uniteo states 

allow life withiML parole &enceoce.4 for jvvfniJt‘&. 
U states and the DitAria of Cnluinbiti either do not hUow 
or do nor (tppcnr to practice LWOP sentences lor jnve- 
niica S^^urcsappcartoupplyitmpracncc. 

States PRaMieiTiMG CWOP; 

Alasloi 

Colorado 

Kansas 

Kemucky* 

NewMeJOco 

(?rq;aa 

District of ColumblA 

STATES WTTH NO CHILAREN KNOWN TO BE 
SERVING tWOP: 

Moioc 
New Jersey 
New York 
Utah 
Vermont 

STATES ALUOWINO LWOP: AQE LIMITS 

Agjc US and above 
Indians 

Age IS and above 

leiuisiana 

Waahif^oa 

Agp 14 and above 

AlabiUiu 

Arizona 

Arkansas 

California 

C.onnccLkut 

Inwa 

Ma&iuchuMrtik 
Minnesota 
New Jersey 
North Dakota 


( )hl(i 
Utah 
Virginia 

Age 11 and above 

Georgia 

liawaii 

Illinois 

Misstssipfii 

New Hampshire 

North Camlma 

Okbhoma 

Wyomu^ 

.Age U and above 

\ilssoun 

Montana 

Age K) and above 

-South Dakota 

Icxas 

Vetmoot 

WikcoDSin 

Age 8 and above 

Nevada 

STATES THAT COULO APRLV LWOP 
AT Any Aae 

Delaware 
Flonda 
Idaho 
Maine 
Mary bind 
Michigan 
Nebraska 
New York 
IVnnsylvania 
Rhode Island 
ikiuch CaroUna 
Tennessee 
Wnt Virginia 

5eeAflpenrfr.T nyrhi^flcptvt*' 


KcBtvcby't law 1$ «nv uacErtaui m tte mUYcaiu o( JOiVniir fWJPan cAafJn^ged in rib coum «s uacoiuanftJOMr. 
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A« ooeed show, the acntcncc was ntcly imposed unhl the 
I99(K when tnosc states passed initiaiivcs iiicrcasbig chc 
oevchry o(juvemle punishments Such iniiiauvvs aUo 
cRUted prtisecu;on.il and siaiutory procediu'es to wnive 
juviTides nico the adult cnmmal aystem, where drey can 
be protiuaiixJ uod MUteDCcd as adults-^ 

The rate oj judicial waiver (allowing children to be 
iricd as adults) incteased 6S% from l9flH lo J992. 

Since 2OU0 . 4 i U.S. states implemented legislation h- 
cilitRting rhe transler of juvemles to adult enurr..^ 
Twenty eight or more uates limited or completely 
clitniaatcd juvcrule court hearingt for certain nimes 
and at least 14 states gave prosecutors indivUlual dis- 
cretion to try children as adults, bypassing ihc tradi^ 
rional witeguard iif judkta) review.^ 

In violation c4 incemailomil bw^ some children arc atill 
being Incarcerated in adult prisons, despite undisputed 
ivscarch documenting rhar children arc then subject to 
greater physical violence and mpv. commie or .itteinpt to 
cntnitiii HUicide at greater rates and Kuffer lifelong emo- 
tional trauma'' The National Council on Crime and 
Delinquency found that “one in JO juveniles incarcerated 
on anygitrn day in the U.S. will be sent roan adult Jail*' to 
serve then time** The number ol children serving amc m 
adult jaiU increased 20SHb between 1990 and 2004.** Ry 
iroiistecrlng juveniles to dK oduk court syacem . many 
stales reject to honor rhe status of these mmms as juve- 
nileK, a viukcion o( the U.S. obligoi ions under Actlcle 24 ol 
rhr Intcmational Cov'cuant on Civil and Political Righu ** 

.Mthougb criine rams have been steadily declining since 
1994 * It is estunared that the rate at which states sentence 
minors to life without parole remains at least diree cUnea 
higher than it was 15 yeas ogCK** suggcsiingstcndencyfot 
states rn punidi these yoiiHis with increasing .severity l or 
example, in )990.ihcrv were 2^4 youths convicted of 
murder in the Uulted Stai ot 2 9*1(1 of whom were saitcnced 
rn life without ihepossibiUty of parole-*' Ten years later, m 


3UIX>. the muober of youth murderers hod dnipped Ui 1,006. 
bar 91% soil received the LWOP ocmencc.** 

DispnanonriONATe scntencimo of 
Cmilorkn of couon to LWOP 

Also alomuug is the dispioporrlnrairc number of duldccn 
of color xenicnccJ to life without possibihry of rdase in 
the United Sraica. Aithougli Mgndicant racial dispanties 
exist m the overall juvenile )iu>t ice n^tem. African Amen- 
can children ate reportedly serving life without possihiUty 
of rcleiuie sentences at a rate that b 10 times h ighcr i lun 
white chfldten.'' 

For cample, in California, which has the greatest system 
wide racial disparity in rius rq^rd. I9(i uf the 227 perscois 
iicr vmg tie veiitavx tor crimes coramittol before the age of 
I6 sreof iniDoricy background and African Amcriuin chll 
iron m CidUomia ate 30 dmrs more bkcJy to receive a life 
without parole scnieiJCe thanvdiite children: Hispanic 
children arcfiwtimciimotelJikety*'* Racial disparities 
track in jurisdiclkms across ihe United Slates. Other 
examples arc: 

Acabama 

Chddrej i nf coIot air 36% of rhr t hild piipulation. * 71% 

III chddres serving LWOP acntcnccs (49% arc African 
American).* and lOCW? of chtldien aemng IW(7P for non- 
homitidc offenses “ 

COLORAOO 

African-Amenenns arc 4.4% of the child population and 
2Wb ol those serving I WOP •emcncoi-*' 

MlBMIQAN 

ChiUlan of color arc 27% of the population*' and 71% of 
children serving LWOP sentences.® 

Under age 17, African American children in Michigan are 
1 Wb of tlie population but 65% of children nerving LWOP 
sentciiccu. On a county-by-couuty basts, the sUspariUcs 
ate even nmre significant 
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lTwchilihfarfcolorinW«yncC.;ouncy,thi:yjttc 94%otthe 
cMIclrm given LWOP ficncenccs thoi^ xccauitcit^ for hall 
cl the. gKiM pG|>uiaaon. in OiklarKt OMiuy, they xct 73% of 
children twtviQg LWOP 3>tticencrs but n<|b iif (he chUd pop' 
alation-, and in Kent Couucy. they are 50% of i.Hildrcn mttv' 
trig LWOPacntcnccs but 13% of the child poptdiition'** 

MlQSISStOPl 

AfhCMi Amcricj n children are 45% of the pofiulation*^ 
ind 75% ol childim .wrving LWOP jicnteuces (cotnpAiTd 
to 20X« of white children).^ 

Raaal distpariiy pamcates the U-S juvenilejusiice system 
Though Alncan Amencuu comptt&e 16% oi ihi* child pop 
uLtnoti iu the Lnited Slnccs they compdsc 38% of those 
cimfined in state conectJonal facliiclcai.'* hi anaiyzlQg the 
''R.'liaive rate index.* (a standardized index that entnpares 
xvjd of radal and cthnlQ groups compared to whites),^ 
the latest dou identifies minoticy o\<errcprcscnt<iUon ui 
deienrinn for nearly every state in the counrry For cxani- 
plc. in South llakoia. the relxdve me index for African 
Aaicnciui children compured ro whites in deteniion » 47T. 
iu North Dakota u wJhl; Wuiconsm I8d; New Jersey I5;l; 
Wyotniug 12:1; Nebraska I IT. and New Hampshire )0:1 " 

Children oi coinr arc also held ui custody and prosecuted 
'as aduUti" in crumnal courts and given adult sentences 
motr pfico ihjn v^ce children ** African Amcriem chtL 
drtn arr nine times more likely to br brought inui cus- 
tody than white chddrcn. even though they make up juM. 
16% of the total LI..S child pupuiacLon (compared to 78% 
while chddrcn) * 

Childnm color are .-dao much more likely than white 
youth todo cheir itrae in adult prison. As Figum I (righl} 
shows. 26 cut of every lOIXOOOAfricaD American children 
were .«iitenced tn and are serving time in adult prbon 
while foe white children itic rate is only X2 per 100.000 On 
a statc-by-itftic basis, these disparities are ntagnilicd.as 
discussed above. 


The government la aware of this dispani y, as arc moat 

Americans. Arrrcntmrveyiodicntedthactbisisalact 
well- understood by most Americans. 60% iif whom believe 
chat iton white youth ait more likely to be prusecuicd In 
adult court •' Ihis is dearly not *eqtul oeaimcnt before the 
irlbunaU. aduiinistcringjusticc'' asrequiredbyArtide 
3{a) of the U N. Convention on the FJiminaiiun nf Rachd 
DiaenRunation to idrich the Uidted States 19 a parry.^ 

Rnally. of settoui- Mncern is that there i« a ‘tumuUctve" 
dtsadvamage to mUiuritics entering thr justice system via 
arrest throufd) the period of incarceration so that racial 
disparity actually increases as the youth is arrested, 
{xoceesetl. adjudicated, scmcowed and Utcarceratcd as 
shown 111 Figure 2. (right) " 

VVfthln ihc juvenile system, the trends hw ju vcnilc pLux ' 
ments oui (4^ the lionie demonstrate dur ytTuch of color ml- 
fer discrimination. From 1997 to 2003, the total pbeements 
decreased from appcmimaidy 92JXX* to 97,000 yet the per* 
ceiuagc of whites given out of biwne placemcni decreased in 
die same jjcriod bom approximately 52% to 39% '* 

While instuuilons w the couiitty have documented eacial 
disparit>e!i Ui growing munbr.'rs over liic past dcouk. the 
1J.5. giwcrmiieiit has done Utile to ffcldrrin the rkki sen • 
oils dJscriminauity practices leading to this dtspahiy 
Even after pMMng the 2002 Juvenile jostiec and Delin- 
quency Act. A law designed to address dlscrinunation of 
duldteu.tbegcwernm«rH hasnoi ensured that eifecUve 
action is taken by stares to addn>A the nDendlng dlscriini' 
nation in their jurisdicnoos. Monrnvcr. daia uo ruUal dis- 
parity among juveniles receiving We without panilc is 
neither collected nc« analyzed by the federal government 
or by states in any systcmalic manner, and thus the goi'* 
eiDtnenc docs not inform the public of this dl^aricy 
Without such a systematic effort, the United States can - 
not effectively ensure the ccadicatino of discrfmouikio ns 
required by the U N Conventioo on the EUminatum of 
Racial DiBctunuiacian ("Onuy) 
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Figure I Vfautfe in A(hdt Prison: Rates of New Cotamitments to Prison by Offense 


Custody Rste (per lOnjXK)) 


Figure 2 African American VourA IXspropitrtionatety Represented through tycry Stage in the Juvenile Justice Process 


Population (2004) 
Arrested (2004) 
Detained (2004) 
Waived to adult criminal court (2004) 
Adjudicated (convicted) (2004) 
Transferred to adult |mson (2004) 
- Placed in residential facility (2004) 
Prison (2002) 


Both Figure 1 and l-igure 2 were produced by the National Council on Crime and Delinquency. 'And Jurticc for 
Some" (2007). Figure 1 rates ace based on nundsers per 100.000 y«iuih (jf that race in the population. 
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e. is<9^(. 

(jcTiict has anyvk>herc between one and Jtcs'cn child oflcnd 
CCS serving life wtihout pneAiblliC)' of parole sentences.^ 
ItUt scill ttnekar how many nf the sewn yDuiit& given life 
itcncunccx ucc btell^c lor parole. In its report to the 
Commiltcc on the Rights of the Child in February 2007 
the gpvTrnmenr idrnctfied four cbilJ Qllemlec» serving life 
sentences bur did not indicate whether parole was avail' 
able, -itacir^. 

'The SuprvtneCiourc has held, inamaforttydcciaioo that 
die couit has the disciriion lo review each case on tu caer- 
Its. should it teach thcconclunon chat thcapprciprbiti: pun- 
ishtiicnt Is life unptisoninctic. and should ic cnnsidi:r that 
thui pumshincnt tsjust and ncce»afy. \r may sentence a 
mmwr tt» life iniptwonmcju (Miscellaneous Cnrmnnl Appb 
cations 530/90John Diarv Scott of Israel. PTl ^6(3) e-fS), 
One Supreme (>Min justice, hosing het-wlf.ititer alia, on the 
Convention. cxptr5»cd the view that fife iaipnsonineiit 
jthould only be impoAnl on a minor in exccptlvinal Ciu>es; 
however, licr qxnion was ifeemed as ‘needing further 
MuJy* by the justices whosai wirh hw (MiKccliiinvaii.H 
Cniiiinal Applkacfoiis '3U2/9'l Abu llassan v. Suu: d Unci 
(H-2 W nor yet published)) Inptactke lifrimprwnomcni 
le nnposed t*n minors wry rare^. to date, it has hern iin 
poeed on three l7-'yt3xr olds who stabbed a bus posscogcr to 
death as part d rhe* 'initiation rite" of a tmorist oij^inlara' 
tion; and on a youth age 17 and 10 mombs who suan^d^ bis 
employer to death afrex she uom menicd on his wiidt and 
delayed puymem of (us -talary fnr twodays* ^ 

Human Rights VV^tch identified chree ocher jUvetules sen- 
tenced to life rcims In 2004.’' 

Iscacb low provides lor review of life sentences at a minltuuiu 
alter 30 years, unless the jaaulh oUenders art sent enanl by 
military enurtii under the 1945 Emeig^ncy RegulWons lor 
poUocal or security crimes where the cmnmutatloD is not ap- 
pUcable. in wluch casta juvenile wuuld wrw an LWOP kti)' 


icncc* I he atnun juveniles that Cl mid be serving LWOP 
sentences, dtscussrcl above, would have pfrsunubly horn 
scni;eiKedfbr]Xiht{caIarKcuricycnme& No reform in the 
Fmerg^-y (h'gulaiionk Aa or sentencing ptoccdure is un- 
derway ro prohibit rhissenrenre 

to a HWi report, Human R^hcs Waccb w.xs not able co 
verily wherher ot how many of the Mten youths would 
HOC be provided parole con&iderttcion because they were 
«ehcenced for poliQcal or senincy cnmes.*’ In the authors* 
mceung.s uad correspondence witli Isueli officials during 
2007. offruala ctmflrmcd that there u> no dumgc in the 
geoecil number of life aniLbr I.WOP cases aa ntuod in ihi.s 
Ri.’porc.*' Since 7004 there have been no addirinnal costs 
repQiteil Hou'ever the authors continue to seek accurate 
infeinnatjon about each of the pieMOUs cases identlOed 

e. CouNTRtea that rcocntcv Cmanocd 
TMCIP PPACTlOe TO PROrilOIT UWDP SEN* 

TChiccft ran juvenilc* 

The authors had reported that Tanzania and South Africa 
had juvenile oQenders serving 1 WOP senteniaft, and that 
Ourkina Fuo and Kenya, while having no children serving 
LWOP •tenccbces. bad Uws that appeared to allow for the 
puntthmeni.'* In ihe past year, all of these countries have 
clarified their practice aml/nr bis’ to prohibit LWORsen* 
lences for juvrni Ics^ .-is d iscusKocl btdow 

1 . Tanzania 

In Tanzania, the goNcmmeot asserts that no chtld under the 
age Ilf 18 is sentenced co life without possibihey of relcMC.*-* 
.Several children rvccnily sentenced co life terms httve now 
been given pnrolr ^ I'anziinia has confirmed that one child 
otfender who was 17 ar the time nf the crime is serving a life 
aencencem the country rhete was cooeem chat the Act 
under which he was sentenced docs not piovide lor parole 
In mccbngfi with the .^uihors and wrUten follow up, the 
goiTTnmem hasconfirnuxlchai all children, including ibis 
case, are CO be eligible (oc parole. It committed tu make the 


9 REPORT ON rlUMAN RlONTa VIOLATIONS 



108 


necessary chang,cs in law co ext»Tssly prohibit such sen- 
tencing in the Kiture. mallow for parole review of the one 
child offender identified above, and oihcrwise to come into 
full compliance with the Convention on the Rights of the 
Child. In a statement to the Center for Law and Global Jus- 
tice from the Permanent Mission of ihc United Republic of 
Tanzania to rbc United Nations, on behalf of the Pcrmanenc 
Representatne. officials suicd 

"The Juvenile Justice system in Ihnzania has always been 
in favour of a child. No life sentence has ever been im- 
posed on children prior to 1998... 

(Currently thae is a process to ro'bcw the Juvenile Justice 
system in line with the CRC. A cabinet paper has already 
been preparad by the Ministry of juttke and Con.scitutioml 
Affairs on a comprchci isive legislation on children, the same 
is expeaed to be subtnined to cabinet secretariat sixm. 

At the same time a hill on miscellaneous amendments is ex- 
pected to be tabled by Parliament before the end of 
2007-lhai givie the I ligh Court rcvcrslomry and discre- 
nonary powers, in this r^ard the court can in suo motu call 
a file of any coucetning a child offender and redress the 

harsh punishment that has been imposed on a child. It 
should be noted in additicai to the court the social welfare 
officers can also move the court to nuke a review Ihus 
based on the above information on the current pmcticc artd 
the progress on the Juvenile justice system in Tanzania. I can 
ccmfidently say that the sentence of the one child servii^ life 
impriMwitncni will be reviewed and hLs sentence has the 
possibiUty of parole.. It is our expectation that this informa- 
tion is [sic] sufficient to inform you that chere arc titedu- 
nisms that allow a review of .sentence of any child who is 
.sentenced to liie. and chat life imprisonment lor the juvenile 
offenders does tux mean it is withtnit parole.'^ 

In Tanzania, the child welfare department and a parole re- 
view board monitor children tn custody and "upon being 
satisfied that the child has been rehabilitated will then 


start a process for releasing the child,"*’ The life sentence 
where a child offender may not receive this review is an 
unusual case because the sentence has only become possi- 
ble under a law enacted in 1998 to punish cases of sexual 
abuse, particularly of young children." 

The one law which poses an issue for sentencing of juve- 
niles as adults is the Sexual Offenses Special Provisions Act 
("SOSPA"). 7A998 No. 4/98. a IVliamcniary Act adopted in 
1998 after the country began exprrirncing record levels of 
rape, incest and sodomy of young children, some as young 
as S years old. Ihe law soi^c to reduce violence against 
children by increasit^cducaticm and punishment for such 
crimes." The age of the child is not eoruudered in prosecut- 
ing cases under the Act and children are pctwccutcd as 
adults Ihc law imposes stricter sentences for second' or 
third-time offenders, and offenders can be sentenced to be- 
cv.'cen 30 years and life. In the case of rape of a child under 
the age of 10. the Act maruhtLcs the automatic sentence of 
life imprisonment.** Moreover, under ai^ ocher criminal 
convictions the President of the country confirms person- 
all)' every sentence given ro a child offender in Tanzania but 
under SOSPA the court issues the sentence without review 
by the President. 

As noted above, the Tanzanian Minister of Justice is in- 
troducing a reform bill in PacUament to bring sentenc- 
ing under this Act into compliance with the Convention 
on the Rights of the Child (“CRC"), prohibiting cruel 
and unusual punishments for children, including life 
without parole sentences for child offenders. The Act 
will provide the courts with discretion in determining 
alt sentences under the Act with respect to juveniles, in 
ccmipliance with the CRC.**/\n interim act was recently 
passed that allows for the offender or his family to peti- 
tion the court for immediate review. In its review, the 
court is to cn.vure compliarvce with the Convention on 
the Rights of ('Jtild prohibition on life without possibil- 
ity of release sentences.^ The authors will monitor 
ihc.se developments in the coming months. 
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2. SOUTH Africa 

Sourh Africa m> longer iiUo>^v sentences of life wirhoiir 
poesibibry of release fiir child i)[lcndett» and has no chil 
dren ser\iog this sentence. South Africa rcinuxcd to the 
CR(! in 1999 that U ItuJ four child offenders serving life 
without posibiliiy of rekaw sentences.'' Tfiegpvcnv' 
roenr's second report to the CM- dnes mn duscuMi or fur' 
thcr darify this figutc.^^ However, the hod of the 
Presi deni's OCfkc on Ri^its of the Child has confirmed to 
the authotTr in its consulutiun with the Depamnent of 
CorrectiatK that there are no juvenile offendm servingan 
LWOP ticotencemSoudi ATilcan prisons, eg. no pctMina 
who aimmilicd cnotf s before age 13. and that all sen* 
fenced persons i^uoUfy now to »ppfy 
for paioie after a del cnninaic period.'^ 

Thus, child oCicndeis cflnnoc be sen- 
tenced to an LWOP term 


Sotrm ^RiCA NQ 
'usNseR ALLihWs SUN- 


TFNBF® car wirnDUT 


Possiait-iTS of wEttAae. 
FO^ pi4\LO avpeMuifkit . 


served 15 yeaca There is no parallel clause benefiting 
young offenders, and U appears that the Act aids only 
people who were 50 years or older at the time of the 
commission of the offence. The Reform bill under coo- 
Kidcraiion may address these deficiencies and be clari- 
fied In the govcrntiicnt'n report to the Commiciec on the 
Rights oi the Child. 

Marc recently, in January ol this year, the government an- 
nminrrd rhar in an attempt ui curb phiioo ot^c-ccowd' 
ing. it would release 30C adults serving life acnicnccs. 
some of which were former death row inmates. The op- 
pOfUiion Inhatha Freedom I^y, among other critics. 

:iutcd time *lt is perry cruuuials.es 
peciaJly juvenllcK. who diould be 
cumiidcred fur release, not people 
who are in prison acrving life ven 
teiKcs for lerious crimes."" 


i^i;^ Atto 

. CH'tORCM'SERVlNa.. 
this 


South Africa has also been considenng 
aChild Justice Bill since 2002 rhat 
would expressly clarify tlie illegality of 
lifr impnsoaincni for child offenders "* 
in 2004. the South Africa Supreme 
Cmut of Appeals issued a critical deci' 
slon. Brandt it S.. which ^^vejudgpiMmtcncii^dtscrecion 
with Te^rd to juveniles. The deriainn cmphaiiiacd the ini' 
pirtance of childrens rights and reaffirmed CRC 37(b) 
priocjples which required juvenile imprisonment cn he a 
last resort and for the sliortcst rime possible." 

Although the Brandt decision maria greater strides tO' 
ward the expanalon of children's rights, it appears that 
there is still concern by some legal groups that the 
South African goveminem has madr minimal cffiirts ui 
ensure that its incarcerated youth receive special pm- 
tecciona over its older prison populations- The CruoUuU 
Procedure Act 51 of 1977 at wetion 7'j(6)(b)(lv) specifies 
that a person serving life imprisonment may not be 
placed on parole until he or she has aerved at Itsuu 25 
years, or has reached 65 years if at chat rime he has 


3. Burkina Taso and Kcnya 
Both Burkina Faso and Ket^ had 
been listed ui carlict rqxvts as coun 
tries where there was a possibiUty 
1 hat a child nffemkr ctwld receive an 
LWOP sentence. I inwever, in Man:h 2U07 during the 
UN Kunun Rights Council sesnno and suhacqucmly 
both counmes clarified char they do not allow (or such 
sentences aud prorided wntten explanation to the au- 
ihors.” Both counaies aMcn that they now apply interna- 
lUhibI sundards pitdiihicingthU Kncenciiig. particularly 
aa now rcci'gnized by the C uiniitiiicc on the Ri^t.^ of the 
Child (o^rwighr body (or rhe CRf,) in its General Com- 
ment on Juvenile Justice. ptihlUKcd in February 20l>7" 

In Burkina Fa&A there is no law providing (or tbiid of- 
lenders younger than 16 tube gj%'cniik sentences. After 
age 16. the laws could poxMhIy be rend to try the child as 
an adult for certain crimes, making rhe child pnrcntially 
digibie for a life sentence However, this has noer been 
proouunced by a judge in the country luid ofiidnU have 
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smtcd this cannot be done now in contravention of Burk' 
ina Faso's treaty obligations under the CRC. which apply 
directly in domestic law.” 

Kei^a has specifically clarified its compliance with (he 
CcHivention on the Ri^ts of the (>hild in a report submit' 
ted to the CRC in 2006.*° it ratified a bill which outlaws 
I WOP sentences for all children under age 18 " 

O. COUNTRICa THAT COULO CONCCIVAaLV 

Allow lwqp bcntenccs for Juvcnilcs 

BUT WHERE NO PRACTICE EXISTS 

The other countries with life without possibility re' 
lease sentences available for child offenders reportedly 
do not have any child offenders serving this sentence. 
For the other countries listed here the laws provide for a 
life sentence to be imposed on child offenders but it is 
nor clear whether a life sentence means there is no pos- 
sibility of parole.** Besides the U.S. and Israel there rt- 
main nine countries where it is unclear but reportedly 
possible for a child offender to serve an LWOP sentence 
arc: Antigua and Barbuda. Au.s:ralia. Belize. Brunei. 
Cuba,*' Dominica, Saint Vincent and the Crenadines. 
the Solomon Islands, and Sri lanka (which has new leg' 
islation pending chat would bring it in line with the 
CRC prohibition on LWOP). The authors observe that 
Australia could soon become the exception depending 
on the outcome of a case now before Australia's High 
Court, discussed below. 

Australia 

According to Australia’s repeat to the CRC in 2005. state, 
territory and federal laws are now standardized in the age 
of criminal responsibility, which is 10 years of age. How- 
ever, there is a rebuttable presumption that 'children aged 
between 10 and M are incai^able. or will not be held ac' 
countable, for committing a crime, cither because of the 
absence of criminal intent, or because they did not know 
chat they should not have done certain acts or omis' 


sions."” There are no child offenders convicted under fed- 
eral law serving LWOP sentences: Australian officials 
have indicated that there arc currently about 26 federal 
prisoners with life sentences and only two of those do not 
have a non-parole period set, but neither ol these persons 
were sentenced when they were juvenUcs.** 

State practice in Australia is more difficult to evaluate in 
Oils regard In Queensland, children aged 17 in conflict 
with the law may be tried ax adults in particular cases 
though the authors are not aware iif any chiklten scrvuig 
the adult LWOP sentence.** This was noted of concern to 
the Committee on the Ri^ts of the Child in evaluating 
Australia's compitance with its treaty obligations.*' 

In New South Wales, two juvenilc.s who were sentenced 
to life imprisonment are challenging a law enacted after 
their sentencing which wtxtld give Ic^ weight to a 
judge's recommendation that they rioc be given parole. 
The cases, Elliot v. the Queen** and Bksstngron v. the 
Quccff^ arc being heard now by Australia’s High Court.® 
No other juvenile LWOP cases ate known. Thus, the de- 
cision of the C^uun to reduce or clarify the sentence will 
be crirical to determining whether Australia will allow 
jm'cnile LWOP sentences for child offenders and carry 
out these sentences. If the High Court allows the LWOP 
sentences, Australia would be in violation of its treaty 
obligatkms under the Convention on the Rights of the 
Child (-CRC").’" 

The Committee on the Rights of the Child was concerned 
by Australia's juvenile justice system in 2005 and with the 
ability of the courts to implement the treaty provisions in 
(he face of contrary domestic law. The Committed indi- 
cated that it 'remains coucemed that, while the Conven- 
tion may be considered and taken into account in order to 
assist courts to resolve unccruinties or ambiguities in the 
law. it cannot be used by the judiciary to override incon- 
xUienc provisions of domestic law," and recommended 
Australia "sircngthen its efforts to bring its domestic Jaws 
and practice into conformity with the principles and pro- 
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visions of thr C.onveniion. and (o ensure chat rHecrtvt 
retnedies will be ahvays {ivnilablc in caw of violation of the 
njjhts of the child 

Ic is tberetorc surprising that an Ausctalian province 
would be mm'ing in the opposite dircciiint ami consider 
allowing «i LWOP sentence for juveniles, as may be the 
ewe with rhe New South Wale* Ciimes (Sentencing Pro- 
cedure) Act of lli9P at issue in the High Court cases of 
Eihntrmd Btexsingrrm 

Moreover, if the High Court were to allow the tvtro.ictWe 
application of the harsher sentence of -no pawlcTw 
mandteory on the juwnileoBendci*. it would be in viola- 
tion of ita trmry obUg^uonM under Anicic 15(1) of the In- 
temacianal Covenant on Gvil and PoUacal Rigliu. which 
prohibits the retroactive application of a harsher penalty 
that comes into law after the winmisKion of a crune.*' It is 
hoped thar the Austraiiati I Court will consider these 

tnicrnaiinnol legal prescriptions in its dctcntiimriui) of the 
h'Uiott and Blesstt^on cases now before It. 
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III. International law Prohibits life without 
Possibility of release or parole for Juveniles 


Imermicional law has recognized thw rht; special tharac- 
cemcica of children peednde them icotti being cteated the 
same as adults in rhe criminal |UMla; system 

loAcnLCDCC a child in mich a severe manner concraveno; 
society's nnrion of (airncss and the shared legal respon- 
sifaUicy CO prorecr and promme child development. Try 
Ibg chUdreo in adult courts. so thni they cun receive 
•aduh' punishment squarely comradicta the mom hasic 
prrmmc behind the e»c:ih)ishmenc ol iuvenile juatiur sya- 
lemst ensuring the wcIhHeing of youth otfenders The 
harsh sentences dupcnJicU in aduU courts do not cake 
Into account the lessened culpability of Juvenile nffctid- 
crs. cheir ineptne-vi at navigating the criininal iuNticc 
syatem, or their potential tor rehabilitation and remiC' 
gracion into aociety 

Morrover, indeterminntr senteiKcs lack the eleinrnr 
ol propnttJonnliiy which many believe Is essential in a 
humane punishmcni Indeed the IWOP sentence 
penalizes child offenders more than adults because 
the child, by vircur of his nr her ytiung age, will likely 
serve « longer sentence than an adult given LWOP for 
the same crime 

The common law heritage of the United States and of 
some of rhe .etates that allow LWOP m thdi laws*’ 
evolved a emrury agouumpoM; a separate punishment 
structure on children and to prohibit LWOP sen- 
tences ** The Children Act of I90K in England required 
(he special treatment of children from adults and '1e- 
nienc 7 in view of tlie age of the offender at the time of 
the offense fhe practice to impose LWOP sentences 

on children has been a more reccit phcnomeiinii at the 
i,mJ of (he last century, largely in the i990s, byaatttuU 
minority of countries seeking hacaher sentences aj^insc 
Juvmilf nffciidcra.** 


A. TRCATICS PROHieiT LWOP SCNTENCeS BE- 
CAUSE or THE Special Characteristics or 
Children 

The Cwivcntkwi on the Right* of rhe i hild (“f a 
treaty cutified by every country in the world except the 
United Slates and Somalia. codifie*flii intemariotvil cv«- 
tomary norm of human nghu that fiirhuU the xentencU^ 
ot child olfenders to life in prison without powtibibey of re- 
lease ^ In eariy 2007, theCommiaee <mi the Rights of rhe 
('.hikL the hnpkmcncation aothoricy for the Convention on 
(he Rif^tii of the Child, clarified thisprohibiuon ina Cell' 
cral Cemraenr death penalty ami a life scmetice 
witliouc thepoesibihry nf parole are explicitly prohibited 
in anldc 57(a) CRC [of the treacy].'"'* 

The General Coitnocni’s additional pjn-agmph 27 titled. 
*No life impnsoTJDeiii without parole** further recotn- 
rnentU that panic* abolt&h all form* of life ImpriMm- 
tnent for ofTcncc* ctmmuiicd by peivoiis uuder the age 
of 18. Providing greater clarity co thianorm u the Com- 
minee'alnrcrpmauon of treaty oMigatinau around pro 
cedure for trial of juveniles, requiring states tn treat 
juveniles strictly under the rule? of juvenile justice 
This would eflecrtvcly prohibit courts from trying juve- 
niles as adults - -the primary mechanism in U.S courts 
and elsewhere for applying the LWOP sentence 

Other rreenc devckipmcnls in internatkinal law kaVe bigb 
lighted the urgent need for count nes tn ruennsider their Ju- 
venilc scntOKing policies .ind prohibit by law I WOP 
semences for child efiendets Theprohibitionisrecngnizcd 
as an nhligarion of the Incernacional Covenant cm Civil and 
Polirhal Rights (hctcinaficr ‘‘ICCPR’).'"* Article 7 prohibits 
entd. unusual and degrading tTeai(nL*nL nr piin'tshmcnC- 
LUe terms wichonc the possrhiliry of parole (‘I WOF*) .-m: 
uucl. as discussed above, when ajTplied to children |uvc- 
fillc LWOP sCTUcnccsaUo violate Article. 10(3) whjdapro 
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vides. *[t]hc ixrniicmiar^ system shall comprise creaimenc 
of prisotMTS the essential aim of which shuU he their tefoT' 
imikm and social retubiUtatkm Juvenile offenders shall he 
s^regated from adults and be accorded treatment a[^)ro' 
priace CO their age and legal sucus.** In sentencing, govern' 
ments arc to ‘[ijn the case of persons., cake 

account of ihcir age and the deserability of proniocing cheir 
lefaabiliration' as prescribed by Article 14(4) of the cteaty. 
Hus is reinforced by Article 24(1), which states that every 
child shall have ‘the right to such measures of protcaion as 
are required by his status as a minor, on the prt of his fam- 
ily. society and the State." 

B. The Unitco States is in Direct Vioua- 
TioN or ITS Treaty Obliqatidns 

The I Inircd States ratified the luternatlonal Covenant on 
QvU and Political Rights ("ICCPR") in 1W2.®’ The Com- 
mittee on Human Rights, the i»'crsigbt authority for the 
treaty, determired in 2006 chat the Cnited Slates is not in 
compliance with the treaty by allowing LWOP sentences 
for juveniles k made this determinaiicm even considering 
that the United Sutes had taken a reservation to the 
treaty to allow the tryii^ of juveniles in adult court in 
“rxccptinnal circumstances." The extraordinary breadth 
and rapid development ui the United States of sentencing 
child offenders to I.WOP since the US. racificacioD of the 
ICCPR contradicts the Essertiun that the United States 
has af^lied this sentence only in exceptional circum' 
stances— the total children cried as adulu and sentenced 
to I.WOP now exceeds 2.J81. many of whom were first- 
time offenders (see Section 11 for discussion). 

In 2006, in evaluai ing US. compliance with the treaty, the 
Committee oa Human Rights found the United States to 
he out of compliance with its treaty obligations, conclud- 
ing that its practice to semence child offenders to life 
without parole violates article 24(1): ‘Every child shall 
have, without any discrimination as to race, colour, sex. 
language, religion, national or social origin, prq^erty or 


birth, the right to such me-asures of protection as arc rc' 
qvired by his status as a minor...‘ 

The ('.oinmiicce expressed its grave concern ‘chat the 
treatment of children as adulu is not applied in excep- 
tional circumstances only..[t]he Committee U of the 
view that sentencing children to life sentence without 
parole is of itself not in compdiance wub article 24(1) of 
the Covenant ■*'* 

The Committee Against Torture, the olficial overs^ht 
body for the Convention Against Torture. Cruel, Inhu- 
man or Degrading I rcatmcnt or Punishment to which 
the United Starrs is a legal party, further commented in 
2006 as it evaluated U.S. compliance that the life impris- 
onment of children ‘could constitute cruel, inhuman or 
degrading treatment or punishment.**'’ in violation of 
the treaty. 

Moreover, the I J nited Stales has done nothir^ to redu^ 
the pervasive discrimination evident in many U.S. states' 
application of the I WOP .sentence lochildrcn of color. As 
discussed in Section II. rhr rare of African American youth 
compared to white youth per 100.000 youths incarcerated 
in adult prisons is 26 to 2; youth of color in some jurisdic- 
tions receive more than 90% of the LWOP sentenc'es given 
and natumal rates for Akican Americans are 10 rimes that 
of white youth.®* 

Most recently, the United Nations Cicncral Assembly 
(‘Gj\.") acted on the issue Ry a vote of I8S to I (with the 
United States being the only country voting against it) the 
Cl A. passed a resduclcm December 19. 2006, codified in 
Resolution Ay6l/i46. calling upon states to ‘abolish by 
law. as soon as powsiblc. the death penally and life impris- 
onment without possibility of release for those under the 
age of 18 years at the time of the commission trf the of- 
fence.'”* A similar resolution has been introduced in Octo- 
ber of 2007 at the General Assembly calling again for 
abolition of LWOP sentences for juveniles.'** 
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Inu'maLHmtil luw ju> evidcttced through incenunona) 
cmttes .ind otbcragrccmcniM w the supreme 'Uw ot the 
land" w che United States and the«e principles should he 
applied in the context of jUNTnile sentencing- The .Su- 
premacy Clause is the common name giveti to Acckle VI. 
QdUse 2 of the U S. Coostitution which ieuick 

“Thia Const Icution. ami the Caws nf the United States 
which sicdl be made in Pursuance thereof: and aU Treaties 
toode or which shall be made, under i he auihoniy of the 
United Slates* sbaH be the supreme Law of rhe land; and 
the Judges in every SliiCe shall be bonnd 
cherehy. any {lifng in ihc Coosticunon 
or Laws of any Stare to the C ontrary 
nocwubicaDdli^."^ 


cynUristn. and contempt for the (eelingb. tights. aiulMiiler' 
ingoiotheri.|intatinmumittt%l| U inuncd phychuinr-tA 
with the adrantage of clinical testing and observation re - 
(rain, despite diagnostic expertise, from assessing any juve- 
nile under 19 as having antisocial personality disorder, we 
conclude that States should refrain bom nskir\g juromio 
I.SMK a far graver condemuaciou'chat a juvenile oflendcr 
tncntu the death pciuky. NVIicn a juvenile ofEendec coiriniits 
a heinous crime, the State can exact (orfeinin: td «umc of 
the most basic Uhcities, but die State cannot e.YCinguu»h his 
life andhui poienml to accatn a mature undei standing of 
hL'i own humamey'" 


• THE eSCTWApRpJNMY’ 
^lUtiAOTH, ANPRAPIp’O^eLr 


ThsUi Supttn le Court in llpperv 
Sfmmitis. aboliKhing tftc pciccice of ju^ 
venile em utions, cnnsklered not only 
the evoiutinri of inrcrniiional law but 
the evolution of practice in the ctnnuiu- 
liiiy ol nations. ‘The Couti has re- 
ferred to the laws of ot her countries 
and to lutemational autbocines as in- 
•.uudive foe its interpreution ot the 
bghth Ameodmeni's ptohibinon of 
“cruel and unu.sujd pimvJnnents.'*'" 


In considering ( !on!iti tuiional values related to the most 
severe punishment of jinenilcs, death, the Court observed 

“It U dilfituk even for expert psychologtacs to dtiTcrcntiaic 
betv.<am the juN’cmle offender \vhose crime ref Iccte unfor- 
tunate yet transient immaturity, and the rate juvenile of - 
render whose crime, reflects irrqiatahle 
cotTUptkm.[dtatiODs omitted). As we undenaand it. this 
dUTicuky underlies the rule forbidding psychUirucs from 
dtagnuslng any patient under 18 as having antisocial per 
sottabty d»irdcr, a disorder also referml ti> as psychopathy 
or sociopath)*, and which ischaractcrlzcdbycalloitstie&N. 


‘ Op.MeNT !» iiNV^CO 
QTATUS rtF S^yENCINQ 
CMLO OrPEMbCFlS 
U'VyaS' SINCE THC RAT- 

rfrjDATiO^.^F-'fOCFR coi-r* 

TRAtnCTShTHK ABSCRTION 
t-Rat tmc UNLTCla; 

^ " - - - 

' HAS ARRUlEp-THia SEtsI* 

. TEMCE^OKi-Y IN :tE?ceElii^ . 

*' TIQhrAU GIROUMBTAI^CCB'*- 


ft has been demonstrated that juve- 
niles awaiting dnth in prison under 
the LWQP sentence also haie »o op- 
potnmicy to attain a mature vnder- 
<iun ding of hi:> or her own humamey 

C. Tmk prohisitiom or 
JuvKNicc UWOP IS Custom* 
ARY IMTCRNATIONAI. LAW AND 
A uuB caaene norm 


Tlie prohibition a^iinststtuaicing 
child offenders to life without the pos- 
sibility Ilf release Ik part of customary intemadouol law and 
the virtually unA-crssd eondeiimauaa of this practice can 
now be said to have reached the level of a/ui ccgcaii mxtn. 
Once a rule of customary mtemackmal Uw is established, 
that rule becomes bfnding on all stares, indudi ng those that 
have not lomuUy ntifted it tbcmaelves 

Foe a norm m he considered uiscotnary iiKCTmcional low 
there must be widespread, constam and uniform state 
practice compelled legal obl^aaon that is sufficiently 
lung CO establish the oorm. norwithsunding that there may 
be a few unccrtiuntici oc eonsadtetions in praedee during 
this time The Inttxnauunal Giurt of Justice (IQ”) has 
said that “avery vadespreadand rqwsentacivc j-iartidpa- 
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Cion in (a| convmdon might suITat iff tuelP' ui cvWhmu: the 
^Uttixuncnr of cusenmary iiucraaQcmal Uw. providcf} it in- 
cluded pan idpauon from ''ScaCCA lAihme tneettht^ ww spe* 
daily aOcaed.*" Isad falls inw this cut^ry havinj; 
cuiUicd the ctmvcndan and having voted in Ia^ot of the res 
oluckm uindcinnUigihia procdcc (A/61/t46) 

When custixoaty Uw U said to be a pis cognts tiiirm, mi 
fMrmuienc ohjccoon by 4 stitce wiU soChce co prevent the 
norrn'v applkabtliiy ui all scaceii: acentUing to i\rcicle 33 of 
the Vienna Convention on the Law of Tretdes ii is "a norm 
accqued and fccegnized by (he imenuKlonal community of 
States os a whoh; as a norm hoin which no derogation is 
mitml and whkh uin be modified only by a subscqnou 
norm of general intcrtuikiniil law liaving the same charac - 
tet-*'** Thu dcfiiuiiun is atxcpial by inosc legal schoUra ui 
aodoutstdeol the UniecdtSraccs** Moreover, liS Uwrec* 
ogmscA that cuetonary Intemacional Uw is pan of dnmestic 
U5. Uw and binds ihcgoveninieiit of the LfnltedSoitfs.'^ 

flic internanotial Law Comnussioa has included this 
principle among those in Its Draft Atcides on State fte-- 
xpofuuhiliiy."* It conunerued that '(he obligaaons arise 
from thoM; auhatantivc rulcii of conduct clui prohibit 
what haa come to be Keen ba intnkrablc hecatuie of che 
threat it presenu to the survival of states and their peo- 
ples and the most basic human values 

The current Ptesidenc cf the fneemanonai Court ol )u£- 
cicc. HonunhW Rmolyn Higgins, has stated that what is 
critical in determining the nnctirc of the norm as a jUs co- 
gens norm u both chc prncricc and t^imo juris of the wst 
majority oi states.'** What is important is to looh at the 
legd expectations of the international community of ns- 
uons and theit practice in conformity with those cApecta- 
tiona As such, (icncral Assembly resolutions can provide 
evidence <J such expettations 

The prohibiDOu ot life without parole or possibility of nr- 
iea<c fulfills these requisites lor ditee reasons' (OTfaereis 


widci^ad and consucenc practice by states not to uspo&e 
a sentence «if life withrmt parole or possiblluy rekaia: for 
child nOendeis as a measure that is fundamental to the 
Kuic hunubt'aiueef protecting the hfe of achltd; (3) the 
imposition of Muh .scnLcnccA u rdativuly new and nnw 
ptacturd by only two ftarcs— alld chc other states which 
had Uikcn up thrpncace have jCHScd the global commoaicy 
in iihtilbJiing the sentence; und f3) ihctx: ts virtually unher- 
saf accq^ance that the norm i$ IcgaRy binding, as codified 
by (he ConmiQoii on the Righu of chc Quid and else- 
where. .uid requites »caa» to abolish cius practice, as evi- 
denced hythciiiufit recent United KutionKCencral 
Aurmhfy resolui mn 61/146 (di.vcuucd above) 

First, there are only two countnes that are known to 
sdU practice the sentencing of juveniles to LWOP 
and/or have c hiUtren serving, the Uiiiced States and Is- 
rael. In Israel, mx only arc there no more than 7 child 
ndendcffl reportedly serving LWOI*. but the sentence 
appeari« nnt ro hove been given to a juvenile junce 20U4. 
suggesting that the '‘practice" is rare. Auslralia'A 1 hgh 
Court will determine whether It joins rhi* gwuip in iwo 
cases now before it, as discussed in Section II olihu Re 
port Second, the sentence has not been consistently 
and huioticaliy applied to child offenders. Even in the 
Utdtcd Suites, the sentence was nor used on a large 
acalc umil the when crime reached record lev- 
els IL was only Hciween 1992 and 199.3. that 40 states 
and the Hu^rirr of Columbia all paased law^ incrcaiOng 
the options for sending juveniles to adult couita.*^ Be 
fore chi* lime, the nencence had been rattly imposed 

Third, then: is near universal acceptance that (he nomi i& 
lig^ly binding, as Ludificd hy (he CRT. article 37. which 
prohibits Hfe without pn«<»htlicy of rclea.se flcnrenccs for 
piveniles All bur two counriies arc party to the Cuiwen- 
non (the Umted States and Somalia) and all but two 
coanccics (the United Stales and Unud) have ended the 
practice of using this acnicncc. and in auairdancc with 
their creary obligations. 
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TTic Human Righu Cutcitiuccce found ihat this sentence vi- 
olates the ICCPR. in evaluating the U.S. report to the Com' 
mirtet, as the treaty ensures that every child has the right 
to such measures neecsary to protect his/her status as a 
mtnor.*^ Trying and sentencing children as adults violates 
that minor’s status. Applying a serious adult sentence to a 
child also implicates article 7 of the ICCRP relating to 
cruel, inhuman and degrading treatment, as ' m & alsi> st^- 
gested by the Committee Agaiasi Torture, discussed above. 

In addition to the legal prohibition recognized in the con- 
text of treaty law. states have rtudorced their obligation to 
uphold this norm in a myriad of intcrmciotul resedutions 
and dcclaratimsos’er the past two decades- The General 
Assembly resolution 61/146 ot December 2006 calling for 
tbc immediate abrogation of the LWOP sentence fcff juve- 
niles in any country applying the penalty is one that grew 
from many ocher international legal pronouncements. 

Pritv to this, the General Assembly had adopted other 
siauancnts on the subject which serve as evidence of 
8tai.es' cxpectacim:i char all members of the international 
community of states should respect this norm. In 1985, the 
General Assembly adopted the United Nations Standard 
Minimum Rules for the Administration of Juvenile Justice 
(known as rhe Beijing Rules), reiterating chat the primary 
aim of Jm'enile justice is to ensure the well-being of the ju- 
venile and chat confinement shall be imposed only after 
careful consideration and fur the shortest period possi- 
ble.'*’ I he Commentary to this rule indicates that puni- 
tive approaches arc not appropriate for juveniles and that 
the well-being and the future of the offender always out- 
weigh retributive sanaions.*** 

Similarly, in 1990 the General Asscmldy passed two resolu- 
tions extending protections for incarcerated juveniles: the 
U N- Rules for the Protection of juveniles l>:privcd of 
Their Liberty"* and the U.N, Guidelines for the Prevention 
of Juvenile Delinquency (known as the “Riyadh Guide- 
lines’*).'” Both consider the neg^ive effects of long tenn 


incarctration on juveniles. The Riyadh Guidelines state 
that, “no child or young person should be subjected to 
harsh or degrading correction or punishment."'” and the 
U.N. Rules for the I'rotcction of Juveniles Deprived of Their 
Liberty emphasizes imprisonment as a bst resort and for 
the shiHtcsi time possible."’ 

Every year for the past decade, the Commission on Human 
Rights has en^hastzed the need for states to comply with 
the principle that depriving juveniles of cheir liberty 
should only he a measure of last resort and for the shortest 
apprt^ciate period of time."* Its resohicions have consis- 
tently called for this compliance and in 2003 it further 
called specifically for the abolition abolition of the juve- 
nile l.WOP sentences.'** 

The recently parsed GA Rcsokirion 61/146, the 2006 Con- 
clusions and Recommendations of the Human Rights 
Committee on the U.S. practice, the similar observations of 
the Cnmmiccee A^insc ‘lonurc. and the 2007 Committee 
of the Rights of the Child's Getveral ('emunent evidence a 
near universal consensus that has coalesced over the past 
15 years, with accelerated pace in condemnations during 
the last several years. Indeed, because only tvs-o countries 
now would apply ihissenceiKe and becausr 99.9% of the 
cases come from only one eouncty. the United .States, the 
prohibition against the sentence can now be said to have 
reached the level of a Jus cogens norm, a practice no longer 
tolerated by the international community of nations as a 
legal penalty for children. 

In sum. the United Slates and Israel are violacir^ interna- 
tional law by allowing their courts to impose this penalty 
on children. 
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iV. JLivENiLE Justice ano Rehabilitation Models 


Tbc ICCPR and thr CRC pnnidc that deprivation of hh 
erry for child oSendecs be a "roeasurr of lfl«c report ^ Ac 
fWTVioasly tocplwnctl. the IWjinj> Rules and the Riyadh 
Guidelines consider long-term mcarccrarion of juvr4ille 
offci iders a nckhetical to the purpose end meaning of fuvc' 
■tile justice.'*’ The fallowing cxaraplcs of alcernath’ceen' 
renemg nrnaurcs focuemgon rehabillutmn and 
tcductioii of recidivism represent only a few options avail 
rthfe CO aaces in improving char jii vemie |ustiar practices. 

A. TMC 0COMAN MOOCL OW ALTBUMATIVC SlN- 
TCNCtNO AND JUVKNtLC RCHAeiklTAVION 

The German model of jovcmlc rehabilitation, or resrora* 
cive justice, is an example of a juvemie justice system fo- 
aiNcd 00 lehabihracion In the 1970's. Germany withdrew 
tradincoal sentencing for JuvrruJes. The conventiotuj 
niixlcl gave way to altemative measures m die 1970'ft enu- 
mecaicd in the Juvenile justice Acr suspensions, prohn- 
lidii. ctvninuiiity muvicc, und a system of Jay- fines. 
Bcrwct'ji 198} and 1990. inean.'cffUion of juvcnilec in Ger- 
many decreased more than S0% 

in 1990. the juvenile Justice Act (.| | A) was amended to in- 
clude additional ahemativesto incarceration. In the case 
of juvenile offenders (14')7 years), the Germao criminal 
justice sy*iCcm prednnilnaccly alms to eduente the Juvenile 
and provides for spisual sancUons. Initially, cducotinn 
and cUscipItivtry mrasuirs are unplcmcnuad. Only if un- 
succcsshil IS youth imprisonment with the possihiliry of 
suspension and probation used 

rhe current JJA emphasises nJease andilischaige of 
child offenders when the severity nf the crime in hal 
anced with “social and^ educational interventions that 
have taken place."9* Included in Gcrnuiiy's uuiovstive 
system of juvenile Jtistice ami rehabilrtation is the equal 


value given to efforts of reparation to the victbit. pactici 
palion in victim -ofiendcr reconullation (meduicion). and 
education pmgtanw Punhermore. tbc tierman model 
does nor resfrict rehabilitation and justice by the natinre 
of otfeocc. Additionally, tcioi^ offences (“Verbrecheit’) 
can be reduced ot 'diverted*' under ceruiin ctcvuin- 
suincc«. ‘c. g. a mbbery. il the offender has repaired rhe 
damage or made another form of apology 
(restirunon/reparanon) to the vnedm 

Prison sentences for child offenders are a sane lion of last 
resort (“ulUtnii ratin') in line with uiLcniaiiunal norms 
including the CRC and Beijing Roles'* Fot child offend- 
wbei ween i4 and 17year8 of age. the minimum length of 
ynurh imprisonment >9 si* months: the maximum is five 
years In cases of very serious rtimes for which adults 

could be purushtd with more than 10 years of unpnsosi- 
ment, the maximum length of youth itnpruonnient is ten 
years Addioonally. iliere is nopoKtibilicy of death sen* 
rences or life without possibility of telcHacacntcncev for 
child nflcndcn. The low level ol Juvenile recidivism U a 
uswamciH tn the success nf this innovative system 

a. The New Zealand Tamily Qroup Con* 
TERENCE Hooei. OF JUVENILE REHABILITATiaN 

Mew Zeohind begun utilizing the approach of restora- 
tive jusi ice lu an iltenuuivt: for juveniles m the criminal 
.<iysicm in 1989 with iJir poA^iagc of the Children, Voting 
(Vrsons. and T'hclr Families Act ’** The Act provides loi 
a Family Group Conference as a ftrst step for dealing 
w’itbaJuvenUcoflender These Conferences have now 
become tbc lynch-pln of the New ZcaLind youth justice 
syAtem. both as pre charge mechanisms to determine 
whccher prosecution can be avoided, and also as post- 
charge mechanisms to deccrminc liow to address cose* 
admitted orprovcil in the Youth Court 
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The purptwe iif chc RunUy Gtvup Ci;!alctcnt.-e ti> to ecahlisb a 
Ki(c cnvntmmcnt in whieb litc young pmou who has cotn- 
mlcted (he o^knsc. family mcmbcrK ami othm bmeed by the 
fAmily, (he Mctun or a rcpK«aicanvc. a supjion. per^tn For the 
victim, (he pnitcc, and a mediator ur ttwui^r d (he pmccRt 
miy come togerbermdixeuas the various laaoei Sometimes 
a aocml worker arxi/nr a iRwycr arc also ptogenc-'** 

TIv; main goal n{ « Cnnfereuce 15 to formulae^ a plati aKmt 
bow best to deal with the oFfeiiduig y'outh It conriscs of 
three integral componcnia hiru. the pattidpajics seek to 
Mcertam ts^hcr or nnr rhe youn)( person iidmiu to the 
oUenHC (this is a ncce&Mry com)Kincni Fur the pcDce» to go 
hwward). Next, InTmnuKionut shared Among all the psir 
nm at the Cnnfemice about the natutr oF (hr nffenst:. the 
effeos of ihc offense oo the vicnins, the reasons for the of* 
tense, any prior offemUng by liie young person, and other 
informarion relevant tuthe dialogue. Third. thepattici- 
pants decide on an nui come or recoinnteiicUtiou The 
Act requires the police to comply with the recommenda 
tkuM/agiecmencs adopted and findings rtiiuk Iw the Family 
Gitnip Conference ** 

The New Zcabnil model lor family group confererKingia 
largely ttwpired by ttaditioudi Maori justice pear cioes-'*^ 
Modem day family group confcreiicing Incorporates tra- 
ditional Maori beliefs that rcspunslhility u collective 
nither than iadlvidinl and redrout is due noejust to the 
vicuiti but also to the victim s family '•* *l 'ndcrstimding 
why an individual had oUaided was also linked to this no- 
tion of collcLilve respomlbihcy. The reasons were fditn 
he not In the individual hut in a bek of balance in the of- 
fender s social and family environment.*'*^ This under* 
Kundlng focuses on the need to Jiddfcs!i the cauiies of this 
imhalancc in a ooUecuve inannci.** The emphasis is 
placed nn restoring the harmony between the offender, 
die victim and the victim's family 


f hm arc now Fiunlly Group Canfereoces heki et'cry 

year an New Zealand and SVfn of youth offenders are dJ' 
vcKcd from the cnminallustKT system as a naiuli-"'’ loi* 
pnsnnmcnt and the use of youth tuicice resktencee have 
dropped signiHcandy with the iwc of PasUly Group Gmfer' 
cnees This Akemarivr m juvenile scntcncli^ provides un 
eJKyllntf model foe other stares to WInw m seeking in 
lower the level of JUN^uite incaiceration and rccidlvisin ratex. 

O. THC GCOffCIA JUSTlOe PROoeCT Holotio 
Approach to Uuvcmiuc ReHAeii.iTATiaH 

In the U S . the Georgia Justice Prqjetr (0)P) also has an in- 
novauve iippnMch to breaking the cycle of crime and poverty 
among children in <\tJjiDCu. Georgia A privately funded non* 
ptnfir fltganizacion, CjP Ruiu)nLiSe& rates of reddivum 
anKingsr juvutilcs by inuicpuraUog counseh^g. creaimeni, 
anploymmr and educatiun pn^ains with Us ieg|d acmccii. 
Its race ut ret Hlivism I&I8 a<i tumpacal tn the natimul 

US avenge ol 50 to 60%.*** 

Wotkujg until underprivileged mmonnes in the Drlkalb 
and TuUun counties of Georgia GJP wocka with its juve- 
nilr clicnta to form a rekeioaship that eacends beyond 
legal rrprrjaintation R(M;ognmngch4rjuveniteoifeQscs 
typically indicate diurpcr praUems such as Uck of himlllal 
vuppoct. insufficimr acce.sR or nKicivauon lor education, 
poverty, and lack ol access to rmplnymeni uppurtuniucs. 
(ijr works on the eriminaj defenee of the liiild oflcnder as 
well as ihe breadth of ocher peablems which sRmg^hcn 
thrlikrlihondofrtcKtjvuan.'*' Along NVith auaitocney, 
each child offender » paired with a bccnscd soaui worker 
As a team, the arromey. social wicker and juvenile wotk 
logptha on the case Wii]orio$c,chejuveni]e's'tean]'aL' 
companies the juvenile cKroi^h the enure proous. Ifibe 
judicial procrodingH result in inorccfation, GJP fnaincainv 
dosirconnct w*ith the juvenile both during and after incat- 
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crnnon In iKMa)ciicxt,GJP provides incentives ai>d.su|v 
pQrC4$t|KcbUcln(ikn<lerrcbulldshi&,1^1iie Thissup 
pure i« nficn a critkai lyt^pin la breaking the cycle o( 
enme and pemu ly 

D. THC ANNte e. CASCV FOUMDATIONis klu* 
VCNILE OCTCNTION AL-TCRNATIVES iNtTIATlVC 

Tlic Juvcjjile Derrnrkm AUcmatSvia InlUathr program 
(“JDAI*). exUnog in 75 ntes in ha^ focused Its at' 

icmitm no eight ''coir siwtegiM' to minimize )us*cnile 
delinquency ami rehabilitate youth. MotaWc strategics it- 
elude encouraging uilUbnnition between Juvenile Jusikc 
agencies and community orgamsations, new or enhanced 
aicemanves to drxenrion (such as electronic numitonng). 
cave |tfOCcssu>g reforms to nnlucc length o( stay in cus- 
tody. and reducing vacia I HUponiies. While children who 
poM.' M dangei to the cotruminity are sdU Jcinincd. the 
piogtarn'k focus to scop deviant behavior before chil- 
dren fall imu » llfeof cjiroe 

in Santa teus. C.aJifornia. the ICi-yrar old JOA1 program is 
considered a model lt«<[fecshealchaml«^g-abu&ecouri' 
scliug. tesofne writing an computer classes, as well as med- 
itation classes and an adnlc mcniur for advice and guidance 

bollowuig the JDA] program. .Santa Ccu 2 has .veen the 
number iif children in dccention per day decrease from 50 
to 16 on average- saving the state uiitllons of dollars per 
year Other counticshavcfollnwedauii with great sue 
ces&. New .Mexico's Hcmalillu County JD<\I sice reduced 
iheir avec.tgr daily drttririon populauoo by 38^> between 
1 999 and 1004. and New Jersey's Essex County iovvered 
Its average daily popularion by 43% injfusr rwoycarA In 
addition. Ada County. Idaho. Pierce Coumy, Washington, 
and Vetitura County, t jlifomia luve all lowered dettn* 
cion populatumsbyat irasrone-chirdsuiccirapieincucing 
the program.'** 


e. tmc Srioqc city Ccmtcr ron youth. 

l-OUIBtANA 

After Imding that the Rndgr City (^rreoional TadUty 
had cerious problems of abuse and youth violmee. the H.S 
[Vpartmcni nf Juaticc recommended immediate reform 
However, it wm run uni il i he death of a child Inmate and 
resuhing public protest that rhe facility began in camcsi 
to rcstruccute. and to comply with the newly enacted Ju 
vTnilf Justice Reform Act.’'* The facility was and re- 
organized with the help of the Annie E. Casey Foundation 
and the MacArrhur I'oundaLitin. reopening in 20C^ The 
refexms abolished the prior bnoi^ camp ssylc youth facikLy 
ill which juvenile nimaies wx-ir treat rd as “lirtlc adultC 
and established a home- like enviriTnmrm fixnaoing on 
therapeutic care and rchabdltation 

Today, rhe center houses approximately 7D youug men, 
ranging from 13 in 20 years old in mdlviduiil dorautortes 
lor about 8 to 12 persom.'* The doi'imtories, which re- 
placed the concrere cells, are carpeted and contain col 
othil qiiilcs. pillows, enrrams and couches to crcaica 
home- like ntmosphete. Each dormitory conducts a sc* 
ncs of dally 'circles" where rhe yonng men gather to dis 
cuss concerns or complaints wtdi the other youths in 
order Co come to nonvitileni. gcoup*approvcd solutions 
to problems.^ The youths also have dally access to edu 
cation, mental health, social scxvlcui and suhstonce 
abuse treat merit.'*' 

rhe suixcss of the Ikidj^ Ory Center ioi Youth is being 
fTplicatird throughout the •«UKc at other juvenile fscilioea 
Thoi^ rrJamvly new, the program was commended by the 
Armie E Casey Foundation and the Juvenile Justice Project 
as a model scare juvenile faciluy These and ocher juvenile 
justice reforms in Louisiana cnnLcibutcd coa reduction 
from 1427 toonly 611 imkvicluals id cbe juvenile justice sys 
tem between 7004 and 2000.'“ 
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V. CQNCUUSIQNS and RECaMMENOATIONS 


The Hfe wiihnuc j^rtrle or pOK^ihiiuy nl relciue 
(“LWOP*) ^CDtence (.ondemns a child to die^ in prison li 
crod Aod ineffecuve a& a punubmrcc, it has do deter> 
renr value and cofanuliciK our modem under&tandlug 
rhar children Have rnntiuoua [roumual for growth and 
luntuni]^ lb pacing Iron) youth to adulthood, it further 
prevcnui&ttcin'y from rccorurdecihga cluld's sentence 
ever and dentra (He wtde expert knowledge chut children 
are susccpnbic to rehabiloanon and redemption. 

Ihe inceroucional connnUatty has outlawed this seo- 
rcncing practice aa a vinlotiob of stare obligations to 
protect the sraciLo of a child and to seek recourse in 
criminal punifhmeni toward more rehabilitative roadels 
ofjDSticc The IWOI' wntence for juveniles U> a direct 
vinUcioii of the Convention on the Rights nl the Child. 
Convenrion Against Torture. aj>d the Intertiationoi 
Covenaol on Civil and Political Rights, as well as CUS' 
tnmary mtemaiti'inal kiw. Countries that would impose 
rhts Henicncc ate id v inlation of their intemadocai legal 
obligitrions- hiday. that draounts to Israel and the 
United Srjtfct 

In regard in the remaining enunrnes of concern, the au* 
(bnrs commend Tansanla and South Afnca for their re- 
cimt ofTicial agreement and clariftcation in removing the 
pnssjhiliLy of this senLetice. However, the Ei3Uon\' through 
in legal reforms prumiiicd should ImmediuteJy he Under 
taken if they arc lu ensure compliance with ohbgiiuons 
under the CRC and interoaiinnal law 

lo uddltJon. nine other couutries will need to clarify the 
ambiguities in their own kws to confirm the prohibicion 
of the I.WOPscntcnixfur juvemivs: AntigUiidrui Bur- 
buda. Australia, Reltze, Rmnei. Cuba. Dominica. Saiot 
Vuicenr and the Grenadines, the Solomon l&UncIa and Sri 
Ijinka. In paruculac. Australia needs lo clarify ics taw 
most urgently to prevent at least one province from mov- 


ing in the opposite direction ol allowing LWOP sen • 
icnces for juveniles 

The authors commcod the efforts o! governments, inter- 
national ocgiiniAiuons und NGOs for chdr efforts in the 
pcUiC few ycftrsi to more urgently bring non-complying gov- 
emmencs into compliance with imernacional law and 
stand-irds of jut’enile justice. 

ihcauihoracDDcludeby rccoanmending thcfollnwii^ 

• Countries continue to drnounoc (he praciicr of sen- 
tenciag juveniles to life without possibility ol release as 
jgairuc mtcniauoua) law. to condemn the practice among 
the rODamiaggovernnieuis oUotvmgsuch sentenemg. ami 
CO call upun those when.- the law may be ambiguous to in- 
sriruic legal refiirma confirming the prohibition of such 
senTemang. ro remove barriers m the enforcement of in- 
ternational srsndardA and expand their juvenile jusUrc 
models to locus more extensively on rehahilitafion pro* 
g^aina. including educadon, couu&elipg, einployment -and 
|i:^ crouiuig and social or communlry service pix^tams 
and CO evaluate these models to ensure protection of die 
rights of juveniles 

• United States abolUh ibis sentence unda federal law 
and undertaUe efforrs ro bring all U..S. smrea into com- 
pliance with U.S. international obligactoris ro pmhibii 
dus se&tenciog, including to rectily the sentences ol 
those juvenile offenders now serving LWOP evaluate the 
disproportionate sentencing of minorities tn rhe vountry 
and work more expcditinusly to eradicate the wiJc' 
spread discriminattoo in the country's juvenile justice 
system, including to ooosider more ecjuicablc and just rr- 
b•lblli^JRon models os described in this Report: and 
moniinr and publish duia on child offender.^ ^rving 

1 WOP SRnrrnccs in each .state. 


Skmtcmcimo ou* ChitkOMaN re ois paiBQf* 17 
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• Urjc] aholiivh LWOP »CDieDces for juveniUra under all 
cin:ainstsi)ve&. inriuding fur polliiCMl iocl security related 
criraes and chat it rectify and/or clirify Uiv sencenccjr of 
thu-iwvcn juveniles In quesuoo vdio may be serving .1 
LWOP senicncv in enme inln ciiuipllaitce with tlieic obli 
gacions under tbe Convenuon un the Riji^icx of cbe Child 
and intemadonal laia'. 

• Tanzania fnllnw chrnugh cxpedluoaUy in clarifying by 
law that any child currently serving nr who may be giveu a 
life Mrncence for any crime will be subject ui parole revinv 
and to hitcher bang its juvenile jusber system into ento' 
jd'iance with ks ohligadoas under the Convc nuon on ihc 
Ri^s of the Child and mtercailomd law 

• South Airica p<a!0> without haste ihe Child Justice Bill to 
clarity abohrion of juvenile tWOP scnicocii^ under any 
circumstances 

• Australia clarity the legal prohibition nl I WOP sen 
icnccs lor juvetales and ensure that Its provinces bring 
rbeir laws into conipUature with nbligatuins under the 
Convenuon on the Ri^Cs of the Child. Intcnuttonal 
Covenant on Triil and Pnbdad Ri^Ussnd other interna- 
rional laws. 


93 RtPanr om human riohts vidcations 
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TO: The Honorable Members of the House Sub-Committee on Crime, 
Terrorism and Homeland Security 


RE: HR 4300, the Juvenile Justice Accountability and Improvement Act of 
2007 

Dear Honorable Members of the Sub-Committee, 

I encourage each of you to closely review and support this Bill which requires 
states to enact laws and adopt policies to grant child offenders who are under 
a life sentence a meaningful opportunity for parole at least once during their 
first 15 years of incarceration and at least once every three years 
thereafter. This law defines a “child offender who is under a life sentence” as 
an individual who is convicted of a criminal offense before attaining the age of 
18 and sentenced to a term of natural life or its functional equivalent in years. 

Honorable Members, in the United States children are prohibited from 
buying cigarettes, consuming alcohol, seeing certain movies unless in the 
presence of an adult, cannot serve on juries, cannot vote, cannot marry 
without parental consent, are not allowed to leave home and live alone, leave 
school, cannot make certain decisions relating to their medical treatment or 
education, cannot sign contracts, purchase firearms or be drafted in to 
military service. 

They can, however, be sentenced to life in prison and its’ equivalent in years 
without the possibility of parole, a sentence reserved for those people in our 
society for whom there is considered to be no redemption. Do you agree that 
children are beyond redemption? Juvenile life without parole sentences 
ignore the very real scientific facts and social differences between children 
and adults, abandoning the concepts of redemption and second chances upon 
which this country was built. Psychoanalytical studies have shown that 
children lack the capacity to both understand and control their actions, which 
reduces culpability. The human brain does not reach its full capacity in the 
frontal cortex, the area of reasoning, until age 25. 

The U. S. disproportionately sentences child offenders to LWOP. With an 
estimated 2,225 child offenders serving the sentence, and 42 of the 50 states 
and the federal government permitting the sentence, the IJ.S. is home to over 
99% of youth serving the sentence in the world. 10 states set no minimum age 
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and 12 states set a minimum of 10-13 years of age and 16% who receive this 
sentence are indeed of this yonng age. Of great concern are the tremendous 
racial disparities among the populations receiving the sentence. Finally, it is 
your responsibility as our leadership to be acutely aware of the unthinkable 
fact that adult prisons are especially harsh on juveniles. The suicide rate for 
juveniles in adult facilities is 8 times that of juveniles in detention facilities. 

1 honor Representatives Scott and Conyers for their courage in proposing 
H.R. 4300. 1 encourage you, Honorable Members of the Sub-Committee, to 
begin to do the hard work in discerning where justice truly lies concerning the 
youth of America. Please help HR 4300 on its way to the full House. 

Sincerely, 

Marilyn F. Head 
664 Forman Rd 
Souderton, PA 18964 
mheadl04@.basicisp.nct 
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